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THE TENURE OF JUDICIAL OFFICE. 


VERY striking passage in the fine address of Joseph H. 
Choate in the Court House in Boston, on the occasion of 
unveiling the statue of Rufus Choate, on October 15 last, has drawn 
attention to the speech of the distinguished man then commemo- 
rated on the tenure of judicial office, in the Massachusetts Consti- 
tutional Convention of 1853. The tribute to that speech and to 
the doctrine which it advocated, paid by the distinguished New 
York advocate, was all the more impressive when one remembers 
that he has practised all his life under an elective judiciary. His 
fervent and solemn admonition to the lawyers of his native State 
to maintain their own system, comes therefore from an expert 
of the highest authority, not merely as regards general forensic 
experience, but also as touching a knowledge and observation of 
both the systems in question; for his practice before the Federal 
Courts has been only less extensive than his State practice. 

It has seemed well to reproduce and make accessiblegboth the 
original address and the remarks of Mr. Joseph Choate about it. 
It is not an inappropriate moment to reconsider this subject when 
the grievous miscarriage in the State of Minnesota last autumn ‘is 
still fresh in men’s minds, — whereby the electors, out of the mere 
excess of party spirit, refused a re-election to the Supreme Court 
to the ablest judge upon that bench, a judge of very distinguished 
capacity, hardly second to any judge on any bench in this country, 
Mr. Justice Mitchell. Mr. Joseph H. Choate said: — 
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“TI regard the magnificent argument which he made on judicial 
tenure in the Constitutional Convention of 1853 as the greatest 
single service which he ever rendered to the profession, and to the 
Commonwealth, of which he was so proud. You will observe, if you 
read it, that it differs radically in kind, rather than in degree, from 
all his other speeches, arguments and addresses. 

“ Discarding all ornament, restraining with careful guard all ten- 
dency to flights of rhetoric, in clear and pellucid language, plain 
and unadorned, laying bare the very nerve of his thought, as if he 
were addressing, as no doubt he meant to address and convince, 
not alone his fellow delegates assembled in the Convention, but 
the fishermen of Essex, the manufacturers of Worcester and 
Hampden, and the farmers of Berkshire, aye, all the men and 
women of the Commonwealth, of that day and of all days to come, 
he pleads for the continuance of an appointed judiciary, and for 
the judicial tenure during good behavior, as the only safe founda- 
tions of justice and of liberty. 

“He draws the picture of ‘a good judge profoundly learned in 
all the learning of the law;’ ‘not merely upright and well inten- 
tioned;’ ‘but the man who will not respect persons in judg- 
ment;’ standing only for justice, ‘though the thunder should 
light upon his brow,’ while he holds the balance even to protect 
the humblest and most odious individual against all the powers and 
the people of the Commonwealth; and ‘possessing at all times 
the perfect confidence of the community, that he bear not the 
sword in vain.’ He stands for the existing system which had 
been devised and handed down by the Founders of the State, and 
appeals to its uniform success in producing just that kind of a 
judge; to the experience and example of England since 1688; to 
the Federal system which had furnished to the people of the Union 
such illustrious magistrates; and finally to the noble line of great 
and good judges who had from the beginning presided in your 
courts. He then takes up and disposes of all objections and argu- 
ments drawn from other States, which had adopted an elective 
judiciary and shortened terms, and conclusively demonstrates 
that to abide by the existing Constitution of your judicial system, 
was the only way to secure to Massachusetts forever ‘a government 
of laws and not of men,’ 

“Tt was on one of the red-letter days of my youth that I listened 
to that matchless argument, and when it ended, and the last echoes 
of his voice died away as he retired from the old Hall of the House 
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of Representatives, leaning heavily upon the arm of Henry Wilson, 
all crumpled, dishevelled and exhausted, I said to myself that some 
virtue had gone out of him — indeed some virtue did go out of him 
with every great effort—but that day it went to dignify and 
ennoble our profession, and to enrich and sustain the very marrow 
of the Commonwealth. If ever again that question should be 
raised within her borders, let that argument be read in every 
assembly, every church and every school-house. Let all the 
people hear it. It is as potent and unanswerable to-day, and will 
be for centuries to come, as it was nearly half a century ago when 
it fell from. his lips. Cling to your ancient system, which has . 
made your Courts models of jurisprudence to all the world until 
this hour. Cling to it, and freedom shall reign here until the sun- 
light shall melt this bronze, and justice shall be done in Massachu- 
setts, though the skies fall.” 

The speech of Rufus Choate was made on July 14, 1853, and is 
found in the “‘ Addresses and Orations of Rufus Choate” (Boston: 
Little, Brown, and Co. 1878). We reproduce it with the consent 
of the publishers and the owners of the copyright. It may be 
found also in the second volume of the “ Life and Works of Rufus 
Choate,” by Professor Brown, and at p. 799 of the second volume 
of “ The Debates in the Constitutional Convention,” of 1853, pub- 
lished by the State of Massachusetts in that year. Mr. Choate 
said : — 

“Tt is not my purpose to enter at large on the discussion of this 
important subject. That discussion is exhausted; and if it is not, 
your patience is; and if not quite so, you have arrived, I apprehend, 
each to his own conclusion. But as I had the honor to serve on 
the committee to whom the department of the judiciary was re- 
ferred, I desire to be indulged in the statement of my opinions 
abstaining from any attempt elaborately to enforce them. 

“T feel no apprehension that this body is about to recommend 
an election of judges by the people. All appearances; the votes 
taken; the views disclosed in debate; the demonstrations of 
important men here, indicate the contrary. Ido not mean to say 
that such a proposition has not been strenuously pressed, and in 
good faith; yet, for reasons which I will not consume my pre- 
scribed hour in detailing, there is no danger of it. Whether 
members are ready for such a thing or not, they avow, themselves, 
that they do not think the people are ready. 

‘““What I most fear is, that the deliberation may end in limiting 
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the tenure of judicial office to a term of years, seven or ten; that 
in the result we shall hear it urged, ‘as we are good enough not 
to stand out for an election by the people, you ought to be capable 
of an equal magnanimity, and not stand out for the present term 
of good behavior ;’ and thus we shall be forced into a compromise 
in favor of periodical and frequent appointment, — which shall 
please everybody a little. 

“T have the honor to submit to the convention that neither 
change is needed. Both of them, if experience may in the least 
degree be relied on, are fraught with evils unnumbered. To hazard 
either, would be, not to realize the boast that we found the capitol, 
in this behalf, brick, and left it marble; but contrariwise, to change 
its marble to brick. | 

“Sir, in this inquiry what mode of judicial appointment, and what 
tenure of judicial office, you will recommend to the people, I think 
that there is but one safe or sensible mode of proceeding, and that 
is to ascertain what mode of appointment, and what length and 
condition of tenure, will be most certain, in the long run, guiding 
ourselves by the lights of all the experience and all the observation 
to which we can resort, to bring and keep the best judge upon the 
bench — the best judge for the ends of his great office. There is 
no other test. That an election by the people, once a year, or an 
appointment by the governor once a year, or once in five, or seven, 
or ten years, will operate to give to an ambitious young lawyer 
(I refer to no one in this body) a better chance to be made a judge 
—as the wheel turns round —is no recommendation, and is noth- 
ing to the purpose. That this consideration has changed, or 
framed, the constitutions of some of the States whose example has 
been pressed on us, I have no doubt. Let it have no weight here. 
We, at least, hold that offices, and most of all the judicial office, 
are not made for incumbents or candidates, but for the people; 
to establish justice; to guarantee security among them. Let us 
constitute the office in reference to its ends. 

“T go for that system, if I can find it or help find it, which gives 
me the highest degree of assurance, taking man as he is, at his 
strongest and at his weakest, and in the average of the lot of 
humanity, that there shall be the best judge on every bench of 
justice in the commonwealth, through its successive generations. 
That we may safely adopt such a system; that is to say, that we 
may do so and yet not abridge or impair or endanger our popular 
polity in the least particular; that we may secure the best possible 
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judge, and yet retain, ay, help to perpetuate and keep in health, 
the utmost affluence of liberty with which civil life can be main- 
tained, I will attempt to show hereafter. For the present, I ask, 
how shall we get and keep the best judge for the work of the 
judge? : 

“Well, Sir, before I can go to that inquiry, I must pause at the 
outset, and, inverting a little what has been the order of investiga- 
tion here, ask first, who and what is such a judge; who is that 
best judge? what is he? how shall we know him? On this point 
it is impossible that there should be the slightest difference of 
opinion among us. On some things we differ. Some of you are ~ 
dissatisfied with this decision or with that. Some of you take 
exception to this judge or to that. Some of you, more loftily, hold 
that one way of appointing to the office, or one way of limiting the 
tenure, is a little more or less monarchical, or a little more or less 
democratic than another —and so we differ; but I do not believe © 
there is a single member of the convention who will not agree with 
me in the description I am about to give of the good judge; who 
will not agree with me that the system which is surest to put and 
to keep him on the bench is the true system for Massachusetts. 

“In the first place, he should be profoundly learned in all the 
learning of the law, and he must know how to use that learning. 
Will any one stand up here to deny this? In this day, boastful, 
glorious for its advancing popular, professional, scientific, and all 
education, will any one disgrace himself by doubting the necessity 
of deep and continued studies, and various and thorough attain- 
ments, to the bench? He is to know, not merely the Jaw which 
you make, and the legislature makes, not constitutional and statute 
law alone, but that other ampler, that boundless jurisprudence, the 
common law, which the successive generations of the State have 
silently built up; that old code of freedom which we brought with 
us in The Mayflower and Arabella, but which in the progress of 
certuries we have ameliorated and enriched, and adapted wisely 
to the necessities of a busy, prosperous, and wealthy community, 
—that he must know. And where to find it? In volumes which 
you must count by hundreds, by thousands; filling libraries; 
exacting long labors, —the labors of a lifetime, abstracted from 
business, from politics; but assisted by taking part in an active 
judicial administration ; such labors as produced the wisdom and 
won the fame of Parsons and Marshall, and Kent and Story, and 
Holt and Mansfield. If your system of appointment and tenure 
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does not present a motive, a help for such labors and such learning ; 
if it discourages, if it disparages them, in so far it is a failure. 

“In the next place, he must be a man, not merely upright, not 
merely honest and well-intentioned, — this of course, — but a man 
who will not respect persons in judgment. And does not every 
one here agree to this also? Dismissing, for a moment, all theories 
about the mode of appointing him, or the time for which he shall 
hold office, sure I am, we all demand that, as far as human virtue, 
assisted by the best contrivances of human wisdom, can attain to 
it, he shall not respect persons in judgment. He shall know noth- 
ing about the parties, everything about the case. He shall do 
everything for justice; nothing for himself; nothing for his friend ; 
nothing for his patron; nothing for his sovereign. If on one side 
is the executive power and the legislature and the people, — the 
sources of his honors, the givers of his daily bread, and on the other 
an individual nameless and odious, his eye is to see neither, great 
nor small; attending only to the ‘trepidations of the balance.’ 
If a law is passed by a unanimous legislature, clamored for by the 
general voice of the public, and a cause is before him on it, in 
which the whole community is on one side and an individual 
nameless or odious on the other, and he believes it to be against 
the Constitution, he must so declare it, — or there is no judge. If 
Athens comes there to demand that the cup of hemlock be put to 
the lips of the wisest of men; and he believes that he has not 
corrupted the youth, nor omitted to worship the gods of the city, nor 
introduced new divinities of his own, he must deliver him, although 
the thunder light on the unterrified brow. 

“This, Sir, expresses, by very general illustration, what I mean 
when I say I would have him no respecter of persons in judgment. 
How we are to find, and to keep such an one; by what motives ; 
by what helps; whether by popular and frequent election, or by 
executive designation, and permanence dependent on good conduct 
in office alone —we are hereafter to inquire; but that we must 
have him, —that his price is above rubies, — that he is necessary, 
if justice, if security, if right are necessary for man, — all of you, 
from the East or West, are, I am sure, unanimous. 

“ And, finally, he must possess the perfect confidence of the com- 
munity, that he bear not the sword in vain. To be honest, to be 
no respecter of persons, is not yet enough. He must be believed 
such. I should be glad so far to indulge an old-fashioned and 
cherished professional sentiment as to say, that I would have 
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something of venerable and illustrious attach to his character and 
function, in the judgment and feelings of the commonwealth. But 
if this should be thought a little above, or behind the time, I do 
not fear that I subject myself to the ridicule of any one, when I 
claim that he be a man towards whom the love and trust and affec- 
tionate admiration of the people should flow; not a man perching 
for a winter and summer in our court-houses, and then gone for- 
ever, but one to whose benevolent face, and bland and dignified 
manners, and firm administration of the whole learning of the law, 
we become accustomed: whom our eyes anxiously, not in vain, 
explore when we enter the temple of justice; towards whom our 
attachment and trust grow even with the growth of his own emi- 
nent reputation. I would have him one who might look back from 
the venerable last years of Mansfield, or Marshall, and recall such 
testimonies as these to the great and good Judge: — 

“«The young men saw me, and hid themselves ; and the aged 
arose and stood up. 

“«The princes refrained talking, and laid their hand upon their 
mouth. 

“‘« When the ear heard me, then it blessed me, and when the eye 
saw me, it gave witness to me. 

“* Because I delivered the poor that cried, and the fatherless, and 
him that had none to help him. | 

“«The blessing of him that was ready to perish came upon me, 
and I caused the widow’s heart to sing for joy. 

“*T put on righteousness and it clothed me. My judgment was 
as a robe and a diadem. I was eyes to the blind, and feet was I to 
the lame. 

“«T was a father to the poor, and the cause which I knew not I 
searched out. ° 

‘“«« And I brake the jaws of the wicked, and plucked the spoil out 
of his teeth.’ 

“Give to the community such a judge, and I care little who 
makes the rest of the constitution, or what party administers it. 
It will be a free government, I know. Let us repose, secure, 
under the shade of a learned, impartial, and trusted magistracy, 
and we need no more. 

“And, now, what system of promotion to office and what tenure 
of office is surest to produce such a judge? Is it executive 
appointment during good behavior, with liability, however, to be 
impeached for good cause, and to be removed by address of the 
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legislature? or is it election by the people, or appointment by the 
executive for a limited term of years ? 

“To every system there are objections. To every system there 
are sound, or there are specious objections ; objections of theory ; 
objections of fact. Any man’s ability is equal to finding, and 
exaggerating them. What is demanded of us is to compare the 
good and evil of the different systems, and select the best. Com- 
pare them by the test which I have proposed. See which will most 
certainly give you the judge you need, and adopt that. It may be 
cavilled at; even as freedom, as religion, as wholesome restraint, 
as liberty of speech, as the institution and the rights of property, 
may be cavilled at; but in its fruits, in its product, judged by a 
long succession of seasons, is its justification and its glory. 

“ Applying then, Sir, this test, I think the existing system is, out 
of all comparison, the best one. At the hazard of repeating and 
weakening the views presented yesterday in the impressive and 
admirable address of my friend for Manchester, [Mr. Dana,] and 
in the instructive and able arguments of the two gentlemen, [Mr. 
Greenleaf and Mr. Parker,] whose established professional reputa- 
tions give to them such just weight with you, I beg to submit, 
briefly, why I think so. 

“In the first place, then, it seems to me most clear that the weight 
of sound general opinion and of the evidence of a trustworthy ex- 
perience vastly preponderates in favor of it. How the system of 
popular elections, or of short terms, is actually working now in any 
one of the States which have recently introduced it; how, still 
more, it is likely to work there after the influences of the earlier 
system, the judges which it bred, the habits which it formed, the 
bars which it trained, have passed away, there is no proof before 
this Convention deserving one moment’s notice. We do not know 
what is the predominant conviction on this subject, to-day, of those 
fittest to judge, in any one State. We do know that they cannot 
yet possibly pronounce on the matter, however close or sagacious 
their observation. What they have not yet seen, they cannot yet 
tell. Certainly the result of all that I have been able to gather is a 
general and strong opinion against the new system; and in favor 
of a return, if to return were possible, to that which we are yet 
proud and privileged to call our own. But the evidence is too 
loose for the slightest consideration. My friend for Manchester 
read letters yesterday from persons of high character, as he assured 
us, in New York, deploring the working of her new system ; and I 
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have no doubt that the witnesses are respectable, and the opinions 
perfectly sound. But other gentlemen guess that very different 
letters might be obtained, by applying to the right quarters; and 
the gentleman from New Bedford, [ Mr. French, ] is quite confident 
that the people of that great State— the two or three millions — 
are in favor of the change, because one, if not two, or even three 
individuals have personally told him so. And, therefore, I say, we 
have not here now so much evidence of the practical working 
of their recent systems anywhere, even as far as it has gone, that 
any honest lawyer would advise his client to risk a hundred dollars 
on it. 

“ But, on the other hand, are there not most weighty opinions; is 
there not the testimony of the widest, and longest, and most satis- 
factory experience, that executive appointment for good behavior 
yield the best judge? 

“What is British opinion and British experience to the point? 
On the question what tenure of office promises the best judge, that 
Opinion and that experience may well be adverted to. Whether a 
particular mode, or a particular tenure, is consonant to the repub- 
lican polity of government, we must settle for ourselves. That is 
another question. Monarchical and aristocratical principles we 
will not go for to England or elsewhere, nor buy even learning, 
impartiality, and titles to trust, at the cost of an anti-republican 
system. But to know how it practically operates to have the judge 
dependent on the power that appoints him; dependent for his con- 
tinuance in office; dependent for his restoration to it; dependent 
on anything or on anybody but his own official good behavior, and 
that general responsibility. to the legislature and public opinion, 
‘that spirit of observation and censure which modifies and controls 
the whole government,’ — we may very well consult British or any 
other experience. The establishment of the tenure of good be- 
havior was a triumph of liberty. It was a triumph of popular 
liberty against the crown. Before the revolution of 1688, or cer- 
tainly during the worst years of the Stuart dynasty, the judge held 
office at the pleasure of the king who appointed him. What was 
the consequence? He was the tool of the hand that made and 
unmade him. Scroggs and Jeffreys were but representatives and 
exemplifications of a system. A whole bench sometimes was 
packed for the enforcement of some new and more flagrant royal 
usurpation. Outraged and in mourning by judicial subserviency 


and judicial murder, England discerned at the revolution that her 
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liberty was incompletely recovered and imperfectly guarded, unless 
she had judges by whom the boast that an Englishman’s house is 
his castle should be elevated from a phrase to a fact; from an 
abstract right to a secure enjoyment, so that, although that house 
were ‘a cottage with a thatched roof which all the winds might 
enter, the king could not.’ To that end the Act of Settlement 
made the tenure of good behavior a part of the British Constitution ; 
and a later amendment kept the judicial commission alive, as my 
friend from Manchester yesterday reminded us, notwithstanding the 
demise of the sovereign, and perfected the system, Sir, the origin 
of the tenure of good behavior — marking thus an epoch in the 
progress of liberty; a victory, so to say, of individuality, of private 
right, of the household hearth of the cottager, of the ‘swink’d 
hedger,’ over the crown, — and still more, its more practical work- 
ings in the judicial character and function, may well entitle it to 
thoughtful treatment. Compare the series of British judges since 
1688 with that before, and draw your own conclusions. Not that 
all this improvement, in impartiality, in character, in titles to confi- 
dence and affection is due to the change of tenure; but the soundest 
historians of that Constitution recognize that that is one element of 
transcendent importance. With its introduction she began to have 
a government of laws and not of men. 

“T come to other testimony, other opinions —the lights of a 
different experience. There is a certain transaction and document 
called the Federal Constitution. Consult that. In 1787, that 
Convention, — assisted by the thoughts and discussions of the five 
years of peace preceding it, upon the subject of national govern- 
ment, — to be constructed on the republican form of polity — into 
which were gathered all, or almost all, of our great men, in our age 
of greatness; men of deep studies, ripe wisdom, illustrious reputa- 
tion, a high spirit of liberty; that Convention, upon a careful 
survey of the institutions of the States of America, and of those of 
other countries, and times past and present; upon, I think we 
cannot doubt, a profound appreciation of the true functions of a 
judicial department ; of the qualities of a good judge ; of the best 
system of appointment and tenure to obtain them — of the true 
nature of republican government — and how far, consistently with 
all its characteristic principles and aims, the people may well 
determine to appoint to office indirectly, rather than directly, and 
for good behavior, rather than for a limited term, when the great 
ends of the stability of justice, and the security of private right 
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prescribe it — incorporated into the great organic law of the Union 
the principle that judges shall be appointed by the executive 
power, to hold their office during good behavior. 

“ The gentleman from Lowell [ Mr. Butler] last evening observed, 
referring, I believe, to the time when our Constitution was adopted, 
that it was long before the age of the steamboat and railroad and 
magnetic telegraph. It is true; but do we know better than they 
knew the nature of man; the nature of the judicial man; what he 
ought to be to discharge his specific functions aright ; how motives, 
motives of ambition, of fear, of true fame, of high principle, affect 
him; whether dependence on another power is favorable to in-- 
dependence of the wishes and the will of that other power? Do 
we know more of republican government and true liberty, and the 
reconciliations of personal security under due course of law with 
the loftiest spirit of freedom, than they? Has the advancement 
of this kind of knowledge quite kept pace with that of the science 
of the material world? 

“T wish, Sir, the time of the Convention would allow me to read 
entire that paper of ‘ The Federalist,’ the seventy-eighth I believe, 
in which the principle of the independence of the judiciary is vin- 
dicated, and executive appointment, during good behavior, as the 
means of attaining such independence, is vindicated also. But 
read it for yourselves. Hear Hamilton and Madison and Jay; for 
we know from all sources that on this subject that paper expressed 
the opinions of all, — on the independence of the judiciary, and 
the means of securing it, —a vast subject adequately illustrated by 
the highest human intelligence and learning and purity of principle 
and of public life. 

“Sir, it is quite a striking reminiscence that this very paper of 
‘ The Federalist,’ which thus maintains the independence of the judi- 
ciary, is among the earliest, perhaps the earliest, enunciation and vin- 
dication, in this country, of that great truth, that in the American 
politics, the written Constitution — which is the record of the pop- 
ular will — is above the law which is the will of the legislature 
merely ; that if the two are in conflict, the law must yield and the 
Constitution must rule; and that to determine whether such a 
conflict exists, and if so, to pronounce the law invalid, is, from the 
nature of the judicial office, the plain duty of the judge. In that 
paper this fundamental proposition of our system was first pre- 
sented, or first elaborately presented, to the American mind; its 
solidity and its value were established by unanswerable reasoning ; 
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and the conclusion that a bench, which was charged with a trust 
so vast and so delicate, should be as independent as the lot of 
humanity would admit — of the legislature, of the executive, of 
the temporary popular majority, whose will it might be required 
thus to subject to the higher will of the Constitution, was deduced 
by a moral demonstration. Beware, Sir, lest truths so indissolubly 
connected — presented together, at first; adopted together — 
should die together. Consider whether, when the judge ceases to 
be independent, the Constitution will not cease to be supreme. If 
the Constitution does not maintain the judge against the legisla- 
ture, and the executive, will the judge maintain the Constitution 
against the legislature and the executive? 

“What the working of this principle in the national government 
has been, practically, there is no need to remind you. Recall the 
series of names, the dead and living, who have illustrated that 
Bench; advert to the prolonged terms of service of which the 
country has had the enjoyment; trace the growth of the national 
jurisprudence; compare it with any other production of American 
mind or liberty; then trace the progress and tendencies of politi- 
cal opinions, and say if it has not given us stability and security, 
and yet left our liberties unabridged. 

“T find a third argument for the principle of executive appoint- 
ment during good behavior in this: that it is the existing system 
in Massachusetts, and it has operated with admirable success. It 
is not that it exists; it is that it works well. Does it not? Sir, 
is it for me, or any man, any member of the profession of the law 
most of all, to rise here, and now, and because our feelings may 
have sometimes been ruffled or wounded by a passage with the 
Bench ; because we have been dissatisfied by a ruling or a verdict ; 
because our own overwrought brain may have caused us, in some 
moment, to become forgetful of ourselves; or, because a judge may 
have misunderstood us, and done us an unintentional injury — is 
it for us to disclaim the praise, so grateful, so just, which the two 
eminent gentlemen, one them formerly of New Hampshire [ Mr. 
Parker], one of them formerly of Maine [Mr. Greenleaf], speak- 
ing without the partiality of native sons, and from observations 
made by them from a point of view outside of us, and distant from 
us — have bestowed on our Bench and our law? Theirs are lips 
from which even flattery were sweet; but when they concur in 
reminding you with what respect the decisions of this court are 
consulted by other courts of learning and character ; how far their 
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reputation has extended; how familiar is the profession of law 
with the great names of our judicial history; how important a 
contribution to American jurisprudence, and even to the general 
products of American thought, our local code composes — do we 
not believe that they utter their personal convictions, and that 
the high compliment is as deserved as it is pleasing? 

“Tt has worked well, it is good. Do men gather grapes of 
thorns, or figs of thistles? If it has continued to us a long suc- 
cession of men, deeply learned, wholly impartial, deserving, and 
clothed with the trust, love, and affectionate admiration of all 


parties of the community, does it not afford a reasonable ground of ~ 


inference that there is something in such a mode of appointment, 
and in such a tenure, zztrinsically, philosophically adapted to insure 
such a result? 

“ Some criticism has been made on the practical administration 
of our law, which deserves a passing notice. It requires the less 
because it has already been replied to. 

“The gentleman from New Bedford [Mr. French] told a story 
of some one, as I understood him, who was about to lose, or had 
lost, or dared not sue, a note of a hundred dollars, because it would 
cost him one hundred and fifty dollars to collect it. A very sen- 
sible explanation was suggested by the gentleman from Cam- 
bridge [Mr. Parker] just now; and I will venture to advise the 
gentleman from New Bedford in addition, the very first time he 
sees his friend, to recommend to him to change his lawyer as 
quick as he possibly can. As a reason for a change of the Con- 
stitution, and the tenure of the judicial office, it seems to me not 
particularly cogent. 

“The same gentleman veninibieie that your Supreme Court 
decided that the fugitive-slave law is constitutional; and what 
makes it the more provoking is, he knows the decision was wrong. 
Well, Sir, so said the gentleman from Manchester [Mr. Dana]. 
His sentiments concerning that law and its kindred topics do not 
differ, I suppose, greatly from those of the member from New 
Bedford; but what did he add? ‘I thank God,’ he said, ‘that I 
have the consolation of knowing the decision was made by men as 
impartial as the lot of humanity would admit; and that if judges 
were elected by the people of Massachusetts it would hold out no 
hope of a different decision.’ He sees in this, therefore, no cause 
for altering our judicial system on any view of the decision; and I 
believe — though I have never heard him say or suggest such a 
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thing — that my friend’s learning and self-distrust — that ‘ that 
learned and modest ignorance’ which Gibbon recognizes as the 
last and ripest result of the profound knowledge of a large mind 
— will lead him to agree with me, that it is barely possible, consid- 
ering how strongly that law excites the feelings, and thus tends 
to disturb the judgment, considering the vast weight of judicial 
opinion, and of the opinions of public persons in its favor ; recall- 
ing the first law on that subject, and the decision in Prigg and 
Pennsylvania — and who gave the opinion of that Court in that 
case — that it is just barely possible that the gentleman from New 
Bedford does not certainly know that the decision was wrong. 
That he thinks it so, and would lay his life down upon it, the 
energy and the sentiments of his speech sufficiently indicate. My 
difficulty, like my friend’s from Manchester, is to gather out of all 
this indignation the least particle of cause for a change of the 
judicial tenure. 

“The gentleman from Lowell [Mr. Butler] animadverted some- 
what, last evening, on the delays attending the publication of the 
reports of decisions. I had made some inquiry concerning the 
facts, but have been completely anticipated in all I would have 
said by the gentleman from Cambridge [ Mr. Parker]. To me his 
explanation seems perfectly satisfactory; and in no view of such 
a question would the good sense of the gentleman from Lowell, I 
think, deem it a reason for so vast ai innovation as this, on the 
existing and ancient system. 

“To another portion of that learned gentleman’s speech, I have 
a word to say, in all frankness and all candor. Placing his hand on 
his heart, he appealed, with great emphasis of manner, to the honor 
of the bar, as represented in this Convention, whether we had not 
heard complaints of particular acts of some of our judges? Sir, 
that appeal is entitled to a frank and honorable response. I have 
known and loved many ; many men; many women — of the living 
and the dead — of the purest and noblest of earth or skies — but 
I never knew one —I never heard of one —if conspicuous enough 
to attract a considerable observation, whom the breath of calumny, 
or of sarcasm, always wholly spared. Did the learned gentleman 
ever know one? ‘ Be thou as chaste as ice, as pure as snow, thou 
shalt not escape calumny.’ 

“ And does he expect that in a profession like ours; overtasked ; 
disappointed in the results of causes; eager for victory; mortified 
by unexpected defeat; misunderstanding or failing to appreciate 
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the evidence; the court sometimes itself jaded and mistaken — 
that we shall not often hear, and often say hasty and harsh things 
of a judge? I have heard such of every judge I ever saw — how- 
ever revered in his general character. Did Mansfield escape? 
Did Marshall? Did Parsons? Did Story? What does it come 
to as an argument against the particular judge; still more as an 
argument against a judicial system? Are we to go on altering the 
mode of appointment, and the tenure, till you get a corps of judges 
against no one of which, no one ever hears anybody say any- 
thing? 

“ But, Sir, I am to answer the learned gentleman’s appeal a little ~ 
farther; and I say upon my honor, that I believe it the general 
opinion of the bar to-day, its general opinion ever since I entered 
the profession, that our system of appointment and tenure has 
operated perfectly well; that the benches and courts have been, 
and are, learned, impartial, entitled to trust ; and that there is not 
one member of either who, taking his judicial character and life as 
a whole, is not eminently, or adequately, qualified for his place. 

“Turn, now, from the existing system to the substitute which is 
offered; and see, if you can, how that will work. 

“It is not enough to take little objections to that system, in its 
general working so satisfactory. He who would change it is 
bound to show that what he proposes in place of it will do better. 
To this, I say, it is all a sheer conjectural speculation, yet we see 
and know enough to warrant the most gloomy apprehensions. 

“ Consider first, for a moment, the motion immediately pending ; 
which proposes the election of judges by the people. I said in the 
outset, I have no fear of your sustaining it; but for the develop- 
ment of a full view of the general subject, it will justify some 
attention. 

“Gentlemen begin by asking if we are afraid to trust the people. 
Well, Sir, that is a very cunning question; very cunning indeed. 
Answer it as you will, they think they have you. If you answer, 
Yes, — that you are afraid to trust the people, — then they cry out, 
He blasphemeth. If you answer, No, —that you are not afraid to 
trust them,— then they reply, Why not permit them to choose 
their judges ? 

“Sir, this dilemma creates no difficulty. I might evade it by 
saying that however ready and however habituated to trust the 
people, it does not follow that we should desert a system which has 
succeeded eminently, to see if another will not succeed as well. If 
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the indirect appointment by the people, appointment through the 
governor whom they choose, has supplied a succession of excellent 
judges, why should I trouble them with the direct appointment — 
however well they might conduct it—- which they have not soli- 
cited; which they have not expected; about which you dared not 
open your mouths during the discussion concerning the call of a 
Convention: in regard to which you gave them— it is more 
correct to say—every reason to believe you should make no 
change whatever? Get a Convention by a pledge to the people 
not to make judges elective — and then tell us we shall make them 
elective, on pain of being denounced afraid to trust the people! 
Will such flattery be accepted in atonement for such deception ? 

“But I prefer meeting this dilemma in another way. It is a 
question certainly of some nicety to determine what offices the 
public good prescribes should be filled by a direct election of the 
people; and what should be filled by the appointment of others, 
as the governor and counsel, chosen by the people. On the best 
reflection I have been able to give it, this seems to me a safe 
general proposition. If the nature of the office be such, the quali- 
fications which it demands, and the stage on which they are to be 
' displayed be such, that the people can judge of those qualifications 
as well as their agents; and if, still farther, the nature of the office 
be such that the tremendous ordeal of a severely contested popular 
election will not in any degree do it injury, — will not deter learned 
men, if the office needs learning, from aspiring to it; will not tend 
to make the successful candidate a respecter of persons, if the office 
requires that he should not be; will not tend to weaken the con- 
fidence and trust, and affectionate admiration of the community 
towards him, if the office requires that such be the sentiments with 
which he should be regarded, —then the people should choose by 
direct election. If, on the other hand, from the kind of qualifica- 
tions demanded, and the place where their display is to be made, 
an agent of the people, chosen by them for that purpose, can judge 
of the qualifications better than they can; or if from its nature it 
demands learning, and the terrors of a party canvass drive learning 
from the field; or if it demands impartiality and general confidence 
and the successful candidate of a party is less likely to possess 
either, — then the indirect appointment by the people, that is, ap- 
pointment by their agent, is wisest. 

“Let me illustrate this test by reference to some proceedings of 
the Convention. You have already made certain offices elective, 
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which heretofore were filled by executive appointment — such as 
those of sheriffs; the attorney-general; district-attorneys, and 
others. 

“ Now, within the test just indicated, I do not know why these 
offices may not be filled by election, if anybody has a fancy for it. 
Take the case of the sheriff, for instance. He requires energy, 
courtesy, promptness, — qualities pertaining to character rather, 
and manner, displayed, so to speak, in the open air; palpable, 
capable of easy and public appreciation. Besides, his is an 
office which the freedom and violence of popular elections do not 
greatly harm. There are certain specific duties to do for a com-" 
pensation, and if these are well done, it does not much signify 
what a minority or what anybody thinks of him. 

“Totally unlike this in all things is the case of the judge. In 
the first place, the qualities which fit him for the office are quite 
peculiar; less palpable, less salient, so to speak, less easily and 
accurately appreciated by cursory and general notice. They 
are an uncommon, recondite, and difficult learning, and they are a 
certain power and turn of mind and cast of character, which, until 
they come actually, and for a considerable length of time, and in 
many varieties of circumstances, to be displayed upon the bench 
itself, may be almost unremarked but by near and _ professional 
observers. What the public chiefly see is the effective advocate; 
him their first thought would be perhaps to make their candidate 
for judge ; yet experience has proved that the best advocate is not 
necessarily the best judge, — that the two functions exact diverse 
qualifications, and that brilliant success in one holds out no certain 
promise of success in the other. A popular election would have 
been very likely to raise Erskine or Curran to the Bench, if 
they had selected the situation; but it seems quite certain that 
one failed as Lord Chancellor, and the other as Master of the 
Rolls, and pretty remarkably, too, considering their extraordinary 
abilities in the conduct of causes of fact at the bar. I have sup- 
posed that Lord Abinger, who, as Mr. Scarlett, won more verdicts 
than any man in England, did not conspicuously succeed in the 
exchequer; and that, on the other hand, Lord Tenterden, to 
name no more, raised to the bench from no practice at all, or 
none of which the public had seen anything, became, by the for- 
tunate possession of the specific judicial nature, among the most 
eminent who have presided on it. The truth is, the selection of a 
judge is a little like that of a professor of the higher mathematics 

3 











18 HARVARD LAW REVIEW, 


or of intellectual philosophy. Intimate knowledge of the candidate 
will detect the presence or the absence of the specialty demanded ; 
the kind of knowledge of him which the community may be ex- 
pected to gain, will not. On this point I submit to the honor and 
candor of the bar in this body an illustration which is worth con- 
sidering. It often happens that our clients propose, or that we 
propose, to associate other counsel with us to aid in presenting 
the cause to the jury. In such cases we expect and desire them 
to select their man, and almost always we think the selection a 
good one. But it sometimes happens, too, that it is decided to 
submit the cause to a lawyer as a referee. And then do we expect 
or wish our client to select the referee? Certainly never. That 
we know we can do better than he, because better than he we 
appreciate the legal aspects of the case, and the kind of mind 
which is required to meet them ; and we should betray the client, 
sacrifice the cause, and shamefully neglect a clear duty, if we did 
not insist on his permitting us, for the protection of his interests 
intrusted to our care, to appoint his judge. Always he also 
desires us for his sake to do it. And now, that which we would 
not advise the single client to do for himself, shall we advise the 
whole body of our clients to do for themselves? 

“ But this is by no means the principal objection to making this 
kind of office elective. Consider, beyond all this, how the office 
itself is to be affected; its dignity ; its just weight; the kind of 
men who will fill it; their learning; their firmness; their hold on 
the general confidence — how will these be affected? Who will 
make the judge? At present he is appointed by a governor, his 
council concurring, in whom a majority of the whole people have 
expressed their trust by electing him, and to whom the minority 
have no objection but his politics; acting under a direct personal 
responsibility to public opinion ; possessing the best conceivable 
means to ascertain, if he does not know, by inquiry at the right 
sources, who does, and who does not possess the character of mind 
and qualities demanded. By such a governor he is appointed ; 
and then afterward he is perfectly independent of him. And how 
well the appointing power in all hands has done its work, let our 
judicial annals tell. But, under an elective system, who will make 
the judge? The young lawyer leaders in the caucus of the pre- 
vailing party will make him. Will they not? Each party is to 
nominate for the office, if the people are to vote for it, is it not? 
You know it must be so. How will they nominate? In the great 
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State caucus, of course, as they nominate for governor. On-whom 
will the judicial nominations be devolved? On the professional 
members of the caucus, of course. Who will they be? Young, 
ambitious lawyers, very able, possibly, and very deserving ; but not 
selected by a majority of the whole people, nor by a majority, per- 
haps, of their own towns, to do anything so important and 
responsible as to make a judge, — these will nominate him. The 
party, unless the case is very scandalous indeed, will sustain its 
regular nominations; and thus practically a handful of caucus 
leaders, under this system, will appoint the judges of Massachu- 
setts. This is bad enough; because we ought to know who it is 
that elevates men to an office so important — we ought to have 
some control over the nominating power—and of these caucus 
leaders we know nothing; and because, also, they will have 
motives to nominate altogether irrespective of the fitness of the 
nominee for the place, on which no governor of this Common- 
wealth, of any party, has ever acted. This is bad enough. But it 
is not all, nor the worst. Trace it onwards. So nominated, the 
candidate is put through a violent election ; abused by the press, 
abused on the stump, charged ten thousand times over with being 
very little of a lawyer, anda good deal of a knave or boor; and 
after being tossed on this kind of blanket for some uneasy months, 
is chosen by a majority of ten votes out of a hundred thousand, 
and comes into court, breathless, terrified, with perspiration in 
drops on his brow, wondering how he ever got there, to take his 
seat on the bench. And in the very first cause he tries, he sees 
on one side the counsel who procured his nomination in. caucus, 
and has defended him by pen and tongue before the people, and 
on the other, the most prominent of his assailants; one who has 
been denying his talents, denying his learning, denying his integ- 
rity, denying him every judicial quality and every quality that may 
define a good man, before half the counties in the State. Is not 
this about as infallible a recipe as you could wish to make a judge 
a respecter of persons? Will it not inevitably load him with the 
suspicion of partiality, whether he deserves it or not? Is it happily 
calculated altogether to fix on him the love, trust, and affectionate 
admiration of the general community with which you agree he 
ought to be clothed, as with a robe, or he fills his great office in 
vain? Who does not shrink from such temptation to be partial ? 
Who does. not shrink from the suspicion of being thought so? 
What studious and learned man, of a true self-respect, fitted the 
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most .preéminently for the magistracy by these very qualities and 
tastes, would subject himself to an ordeal so coarse, and so inap- 
propriate, for the chance of getting to a position where no human 
purity or ability could assure him a trial by his merits ? 

“But you will not make judges elective. What is to be feared 
is, that instead of attempting a larger mischief, in which you must 
fail, you will attempt a smaller, in which you may succeed. You 
will not change the system which has worked so well, very much, 
you say, but you will change it some; and therefore you will con- 
tinue to appoint by the governor. But instead of appointing 
during good behavior, subject to impeachment, and subject to 
removal by the legislature, you will appoint him for a term of 
years — five years, seven years, ten years. 

“ Well, Sir, without repeating that no reason for any change is 
shown, and that no manner of evidence has been produced to 
prove that this project of executive appointment, for limited terms, 
has ever succeeded anywhere — pretty important considerations 
for thoughtful persons, likely to weigh much with the people — 
there are two objections to this system, which ought, in my judg- 
ment, to put it out of every head. And, in the first place, it will 
assuredly operate to keep the ablest men from the Bench. You 
all agree that you would have there the ablest man whom three 
thousand dollars or twenty-one hundred dollars per annum will 
command. The problem is, one part of the problem is, how shall 
we get the best judge for that money ? 

“ And now, if my opinion is worth anything, I desire to express 
it with all possible confidence, that this change of tenure will 
infallibly reduce the rate of men whom you will have on the 
Bench. Not every one, in all respects equal to it, can afford it 
now. It has been said, and is notorious, that it is offered and 
rejected. The consideration of its permanence is the decisive one 
in its favor, whoever accepts it. The salary is inadequate, but if 
it is certain, certain as good judicial behavior — it ought not to be 
more so — it may be thought enough. Deprive it of that moral 
makeweight, and it is nothing. Why should a lawyer, accumu- 
lating, or living, by his practice, look at a judgeship of ten years? 
What does he see and fear? At the end of that time he is to 
descend from the Bench, a man forty-five or fifty or sixty years of 
age, without a dollar, or certainly requiring some means of in- 
creasing his income. Every old client is lost by this time, and he 
is to begin life as he began it twenty or thirty years before. Not 
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quite so, even. Then he was young, energetic, and sanguine. 
He is older now, and is less disposed to the contentious efforts of 
the law. More than that, he is less equal to them for another 
reason than the want of youth. If he has, during the full term 
of ten years, been good for anything; if he has been ‘a judge, 
altogether a judge, and nothing but a judge,’ then his whole intel- 
lectual character and habits will have undergone a change, itself 
incapable of change. He will have grown out of the lawyer into 
the magistrate. He will have put off the gown of the bar, and 
have assumed the more graceful and reverend ermine of the Bench. 
The mental habits, the mental faults of the advocate, the faults. 
ascribed by satire to the advocate, the faults or habits of his char- 
acter, the zeal, the constant energy bestowed on all causes alike; 
the tendencies, and the power to aggravate and intensify one side 
of a thesis, and forget or allow inadequate importance to the other 
—these, if he has been a good judge, or tried his best to be a good 
judge for ten years, he has lost, he has conquered, and has ac- 
quired in their place that calmer and that fairer capacity to see 
the thing, fact, or law, just as it is. Thus changed, it will be pain- 
ful to attempt to recover the advocate again; it will be impracti- 
cable, if it is attempted. To regain business, he must find new 
clients ; to find or keep them, he must make himself over again. 
Accordingly, how rare are the cases where any man above the age 
of forty, after having served ten years on the Bench, seeking to 
cultivate judicial habits, and win a true judicial fame, has returned 
to a full business at the bar. I never heard of one. Such a re- 
tired judge may act as a referee. He may engage somewhat in 
chamber practice, as it is called, though the result of all my obser- 
vation has been, that unless he can attend his opinions through 
court ; can there explain and defend them ; waless he can keep his 
hand so much in that he feels and knows at all times which way the 
judicial mind is tending on the open questions of the law — his 
chamber practice holds out a pretty slender promise for the decline 
of a life unprovided for. He who would be a lawyer, must unite 
the study of the books and the daily practice of the courts, or his 
very learning will lead him astray. 

“IT have been amused at the excellent reasons given to show why 
an able man, at the head of the bar, in full practice, forty years of 
age, a growing family and no property, should just as soon accept 
a judgeship for ten years as during good behavior. Some say a 
judge never lives but ten years on the Bench — or thirteen at the 
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outside —anyhow. They show statistics for it. They propose, 
therefore, to go to such a man and tender him the situation. He 
will inconsiderately answer that he should like the Bench; thinks 
he could do something for the law; should rejoice to give his life 
to it; but that the prospect of coming off at fifty, and going back 
to begin battling it again with ‘these younger strengths,’ is too 
dreary, and he must decline. ‘Bless you,’ say the gentlemen, 
‘don’t trouble yourself about that, if that is all. You can’t live 
but thirteen years, the best way you can fix it. Here is the secre- 
tary’s report — with a printed list as long as a Harvard College 
catalogue — putting that out of all question!’ Do you think this 
will persuade him? Does he expect to die in ten years? Who 
does so? Did the names on these statistics ? 

“Others guess that the ten-years judge will be reappointed, if 
he behaves well. But unless he is a very weak man indeed, will 
he rely on that? Who will assure it to him? Does he not know 
enough of life to know how easy it will be, after he has served the 
State, the law, his conscience and his God for the stipulated term ; 
after the performance of his duty has made this ambitious young 
lawyer or that powerful client his enemy for life; after having 
thus stood in the way of a greedy competitor too long — how easy 
it will be to bring influences to bear on a new governor, just come 
in at the head of a flushed and eager party, to allow the old judge’s 
commission to expire, and appoint the right sort of a man in his 
place? Does he not know how easy it will be to say, ‘ Yes, he is 
a good judge enough, but no better than a dozen others who have 
just put you in power; there are advantages in seating a man on 
the Bench who is fresh from the bar; there is no injustice to the 
incumbent — did n’t he know that he ran this risk?’ Too well he 
knows it, Sir, to be tickled by the chance of ‘ finding the doom of 
man reversed for him,’ and he will reject the offer. 

“ Herein is great and certain evil. How you can disregard it — 
how you can fail to appreciate what an obvious piece of good 
economy it is; economy worthy of statesmen — binding on your 
conscience; to so construct your system as to gain for the bench 
the best man whom three thousand dollars per annum can be made 
to command, passes all comprehension. Surely you will not reply 
that there ‘will be enough others to take it.’ If the tendency of 
what you propose is appreciably to lessen the chances of obtaining 
the best, is it any excuse to say that fools will rush in where others 
will not tread? 
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“But there is still another difficulty. He who does accept it, 
and performs as an hireling his day, will not only be an ordinary 
man comparatively, at the start, but he holds a place, and is sub- 
jected to influences, under which it will be impossible to maintain 
impartiality, and the reputation of impartiality; impossible to 
earn and keep that trust, and confidence, and affectionate and 
respectful regard, which the judge must have, or he is but half 
a judge. 

‘“‘T have sometimes thought that the tenure of good behavior has 
one effect a little like that which is produced by making the mar- 
riage tie indissoluble. If the ‘contract which renovates the world’ ° 
were at the pleasure of both parties, they would sometimes, often, 
quarrel and bring about a dissolution in a month. But they know 
they have embarked for life—for good and ill—for better and 
worse; and they bear with one another; they excuse one another 
— they help one another — they make each other to be that which 
their eyes and their hearts desire. A little so in the relation of 
the judge to the bar and the community. You want to invest him 
with honor, love, and confidence. If every time when he rules on 
a piece of evidence, or charges the jury, a young lawyer can say, 
half aloud in the bar, or his disappointed client can go to the next 
tavern to say, ‘My good fellow, we will have you down here in a 
year or two — you shall answer for this— make the most of your 
time’— and so forth; is it favorable to the culture of such senti- 
ments? Does it tend to beget that state of mind towards him in 
the community which prompts ‘ the ear to bless him, and the eye 
to give witness to him?’ Does it tend in him to ‘ripen that 
dignity of disposition which grows with the growth of an_ illus- 
trious reputation; and becomes a sort of pledge to the public for 
security ?’ Show to the bar, and to the people, a judge by whom 
justice is to be dispensed for a lifetime, and all become mutually 
codperative, respectful, and attached. 

“And still further. This ten-years judge of yours is placed in a 
situation where he is in extreme danger of feeling, and of being 
suspected of feeling so anxious a desire to secure his reappointment, 
as to detract, justly or unjustly, somewhat from that confidence in 
him without which there is no judge. It is easy for the gentleman 
from Abington | Mr. Keyes] to feel and express, with his habitual 
energy, indignation at the craven spirit which ‘could stoop to do 
anything to prolong his term of office. It is easy, but is it to the 
purpose? All systems of judicial appointment and tenure suppose 
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the judge to be a mortal man, after all; and all of them that are 
wise, and well tried, aim to fortify, guard, and help that which his 
Maker has left fallible and infirm. To inveigh against the lot of 
humanity is idle. Our business is to make the best of it; to assist 
its weakness: make the most of its virtue; by no means, by no 
means to lead it into any manner of temptation. He censures 
God, I have heard, who quarrels with the imperfections of man. 
Do you not, however, tempt the judge, as his last years are coming, 
to cast about for reappointment; to favor a little more this impor- 
tant party or this important counsel, by whom the patronage of the 
future is to be dispensed? He will desire to keep his place, will he 
not? You have disqualified him for the more active practice of his 
profession. He needs its remuneration. Those whom he loves 
depend on it. The man who can give it, or withhold it, is before 
him for what he calls justice ; on the other side is a stranger without 
aname. Have you placed him in no peril? Have you so framed 
your system, as to do all that human wisdom can do — to ‘secure a 
trial as impartial as the lot of humanity will admit’? If not, are 
we quite equal to the great work we have taken in hand ? 

‘“‘ There are two or three more general observations with which 
I leave the subject, which the pressure on your time, and my own 
state of health, unfit me for thoroughly discussing. 

“In constructing our judicial system, it seems to me not unwise 
so to do it, that it shall rather operate, if possible, to induce young 
lawyers to aspire to the honors of the bench, not by means of 
party politics, but by devoting themselves to the still and deep 
studies of this glorious science of the law. A republic, it is said, 
is one great scramble for office, from the highest to the lowest in 
the State. The tendencies certainly are to make every place a 
spoil for the victor, and to present to abilities and ambition active 
service in the ranks of party, victory under the banner, and by the 
warfare of party, as the quickest and easiest means of winning every 
one. How full of danger to justice, and to security, and to liberty, 
are such tendencies, I cannot here and now pause to consider. 
These very changes of the judicial system, facilitating the chances 
of getting on the bench by party merits and party titles, will give 
strength incalculable to such tendencies. How much wiser to 
leave it as now, were it only to present motives to the better 
youth of the profession to withdraw from a too active and vehement 
political life ; to conceive, in the solitude of their libraries, the idea 
of a great judicial fame and usefulness; and by profound study and 
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the manly practice of the profession alone seek to realize it; to so 
prepare themselves, in mind, attainments, character, to become 
judges by being lawyers only, that when the ermine should rest 
on them, it should find, as was said of Jay—as might be said of 
more than one on the bench of both our Courts, of one trained by 
our system for the bench of the Supreme National Court —it 
should find “ nothing that was not whiter than itself.” 

“ T do not know how far it is needful to take notice of an objec- 
tion by the gentleman from Fall River [Mr. Hooper], and less or 
more by others, to the existing system, on the ground that it is 
monarchical, or anti-republican, or somehow inconsistent with our .- 
general theories of liberty. He has dwelt a good deal on it; he 
says we might just as well appoint a governor or a representative 
for life, or good behavior, as a judge; that it is fatally incompatible 
with our frame of government, and the great principles on which it 
reposes. One word to this. It seems to me that such an argu- 
ment forgets that our political system, while it is purely and 
intensely republican, within all theories, aims to accomplish a two- 
fold object, to wit: liberty and security. To accomplish this 
twofold object we have established a twofold set of institutions 
and instrumentalities; some of them designed to develop and 
give utterance to one; some of them designed to provide per- 
manently and constantly for the other ; some of them designed to 
bring out the popular will in its utmost intensity of utterance ; 
some of them designed to secure life, and liberty, and character, 
and happiness, and property, and equal and exact justice, against 
all will, and against all power. These institutions and instru- 
mentalities in their immediate mechanism and workings are as 
distinct and diverse, one from the other, as they are in their 
offices, and in their ends. But each one is the more perfect 
for the separation; and the aggregate result is our own 
Massachusetts. 

“Thus, in the law-making department, and in the whole depart- 
ment of elections to office of those who make and those who exe- 
cute the law, you give the utmost assistance to the expression 
of liberty. You give the choice to the people. You make it an 
annual choice ; you give it to the majority; you make, moreover, a 
free press; you privilege debate; you give freedom to worship 
God according only to the dictates of the individual conscience. 
These are the mansions of liberty ; here are her arms, and here her 
chariot. In these institutions we provide for her: we testify our 
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devotion to her; we show forth how good and how gracious she 
is—-what energies she kindles; what happiness she scatters ; 
what virtues, what talents wait on her— vivifying every atom, 
living in every nerve, beating in every pulsation. 

“‘ But to the end that one man, that the majority, may not deprive 
any of life, liberty, property, the opportunity of seeking happiness, 
there are institutions of security. There is a Constitution to 
control the government. There is a separation of departments of 
government. There is a judiciary to interpret and administer the 
laws, ‘that every man may find his security therein.’ And in con- 
stituting these provisions for security, you may have regard mainly 
to the specific and separate objects which they have in view. You 
may very fitly appoint few judges only. You may very fitly so 
appoint them as to secure learning, impartiality, the love and con- 
fidence of the State; because thus best they will accomplish the 
sole ends for which they are created at all. If to those ends, too, it 
has been found, in the long run, as human nature is, that it is 
better to give them a tenure of good behavior, you may do so 
without departing in the least degree from either of the two 
great objects of our political system. You promote one of them 
directly by doing so. You do it without outrage on the other. 
Your security is greater; your liberty is not less. You assign to 
liberty her place, her stage, her emotions, her ceremonies; you 
assign to law and justice theirs. The stage, the emotions, the 
visible presence of liberty, are in the mass meeting; the proces- 
sion by torchlight; at the polls; in the halls of legislation ; in 
the voices of the press; in the freedom of political speech; in the 
energy, intelligence and hope, which pervade the mass; in the 
silent, unreturning tide of progression. But there is another 
apartment, smaller, humbler, more quiet, down in the basement 
story of our capitol — appropriated to justice, to security, to 
reason, to restraint ; where there is no respect of persons; where 
there is no high nor low, no strong nor weak ; where will is noth- 
ing, and power is nothing, and numbers are nothing — and all are 
equal, and all secure, before the law. Is it a sound objection to 
your system, that in that apartment you do not find the symbols, 
the cap, the flag of freedom? Is it any objection to a court-room 
that you cannot hold a mass meeting in it while a trial is proceed- 
ing? Is liberty abridged, because the -procession returning by 
torchlight, from celebrating anticipated or actual party victory, 
cannot pull down a half dozen houses of the opposition with im- 




















ee 





THE TENURE OF JUDICIAL OFFICE. 27 


punity ; and because its leaders awake from the intoxications of her 
saturnalia to find themselves in jail for a riot? Js it ny objection 
that every object of the political system is not equally provided for 
in every part of it? No, Sir. ‘Every thing in its place, and a 
place for every thing!’ Jf the result is an aggregate of social and 
political perfection, absolute security combined with as much liberty as 
you can live in, that is the state for you! Thank God for that; 
let the flag wave over it; die for it! 

“One word only, further, and I leave this subject. It has been 
maintained, with great force of argument, by my friend for Man- 
chester, that there is no call by the people for any change of the 
judicial system. Certainly there is no proof of such acall. The 
documentary history of the Convention utterly disproves it. But 
that topic is exhausted. I wished to add only, that my own obser- 
vation, as far as it has gone, disproves it too. I have lost a 
good many causes, first and last; and I hope to try, and expect 
to lose, a good many more; but I never heard a client in my life, 
however dissatisfied with the verdict, or the charge, say a word 
about changing the tenure of the judicial office. I greatly 
doubt, if I have heard as many as three express themselves dissat- 
isfied with the judge; though times without number they have 
regretted that he found himself compelled ‘to go against them. 
My own tenure I have often thought in danger — but I am yet to 
see the first client who expressed a thought of meddling with that 
of the court. What is true of those clients, is true of the whole 
people of Massachusetts. Sir, that people have two traits of char- 
acter — just as our political system in which that character is 
shown forth has two great ends. They love liberty; that is one 
trait. They love it, and they possess it to their heart’s content. 
Free as storms to-day do they not know it, and feel it — every one 
of them, from the sea to the Green Mountains? But there is 
another side to their character; and that is the old Anglo-Saxon 
instinct of property ; the rational and the creditable desire to be 
secure in life, in reputation, in the earnings of daily labor, in the 
little all which makes up the treasures and the dear charities of 
the humblest home; the desire to feel certain when they come to 
die that the last will shall be kept, the smallest legacy of affection 
shall reach its object, although the giver is in his grave; this 
desire, and the sound sense to know that a learned, impartial, and 
honored judiciary is the only means of having it indulged. They 
have nothing timorous in them, as touching the largest liberty. 
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They rather like the exhilaration of crowding sail on the noble old 
ship, and giving her to scud away before a fourteen-knot breeze ; 
_ but they know, too, that if the storm comes on to blow; and the 
masts go overboard; and the gun-deck is rolled under water; and 
the lee shore, edged with foam, thunders under her stern, that the 
sheet anchor and best bower then are every thing! Give them 
good ground-tackle, and they will carry her round the world, and 
back again, till there shall be no more sea.” 
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II. BrmLaATERAL CONTRACTS. 


INCE a promise is an act, one who defines consideration as 
any act or forbearance given in exchange for a promise, will 
necessarily find a consideration in every case of mutual promises. 
This, it is submitted, is the correct view upon principle.’ In point — 
of authority no difficulty is presented except in two classes of cases. 
First, those in which one of the parties promises to perform a pre- 
existing contractual duty to a third person. Secondly, those in 
which one of the parties promises to perform a pre-existing con-- 
tractual duty to the counter-promisor. It will be convenient to 
deal with these two classes of cases separately. 

I. Promises of performance of a pre-existing contractual duty 
to a third person. 

There is believed to be no reported case in which a promise to 
perform a contract with A has been adjudged insufficient to sup- 
port a promise by B. In a few American cases in which the plain- 
tiff failed to recover upon a unilateral promise given in consideration 
of the performance of the plaintiff's contract with another, there are 
dicta placing the agreement to do and the doing of what one is 
already bound to do upon the same footing. On the other hand, 
in Shadwell v. Shadwell® and Scotson v. Pegg,* in which the de- 





1 Public policy may forbid the enforcement of a bilateral contract as it frequently 
precludes recovery upon unilateral contracts. A promise, for instance, in consideration 
of a counter-promise to commit a crime, or a tort, will not give a cause of action. 
The same is true of a promise of abstention from the commission of a crime or tort or 
grossly immoral conduct or from the breach of an official or statutory duty. It is 
clearly against the interest of the community to allow an action in these cases, not- 
withstanding the formal contract that is completed by the promise and the con- 
sideration. 

2 Reynolds v. Nugent, 25 Ind. 328, 329, 330; Harrison v. Cassady, 107 Ind. 158, 168; 
Schuler v. Myton, 48 Kans. 282, 288; Vanderbilt v. Schreyer, 91 N. Y. 392, 401; Seybolt 
v. New York Co., 95 N. Y. 562, 575. See also Jones v. Waite, 5 Bing. N. C. 341, 351, 
356, 358-359. To these cases may be added Ecker v. McAllister, 45 Md. 290, 54 Md. 
362. In this case the court in deciding, in opposition to the majority of the modern au- 
thorities, that forbearance to prosecute a 4ona fide but groundless claim against A was 
not a consideration for a promise by B, said extrajudicially that a promise of such for- 
bearance would not support a counter-promise by B. 

89 C. B.N. 5. 159. 46H. & N. 295. 
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fendant was charged upon a unilateral contract, the plaintiff would, 
without doubt, have been equally successful had the contract been 
bilateral. The plaintiff did succeed upon similar bilateral contracts 
in Abbot v. Doane! and Green v, Kelley.? 

The only judicial intimation of a distinction, in point of consid- 
eration, between the performance and a promise to perform a con- 
tractual duty to a third person is this statement by James, J., in 
Merrick v. Giddings.’ “A promise made in consideration of the 
doing of an act which the promisee is already under obligation to 
the third party to do... is not binding, because it is not supported 
by a valuable consideration. On the other hand, if a promise be 
made in consideration of a promise to do that act ... then the 
promise is binding, because not made in consideration of the per- 
formance of an existing obligation to another person, but upon a 
-new consideration moving between the promisor and promisee.” 
This dictum was confessedly inspired by the following passage from 
Pollock on Contracts :* ‘‘ But there seems to be no solid reason why 
the promise should not be good in itself, and therefore a good con- 
sideration. It creates a new and distinct right, which must always 
be of some value in law, and may be of appreciable value in fact. 
There are many ways in which B may be very much interested in 
A’s performing his contract with C, but yet so that the circum- 
stances which give him an interest in fact do not give him any 
interest which he can assert in law. It may be well worth his 
while to give something for being enabled to insist in his own 
right on the thing being done.” The court seems not to have 
been aware that the same distinction had been taken by Professor 
Langdell in his summary of the law of Contracts: ® “It will some- 
times happen that a promise to do a thing will be a sufficient con- 
sideration when actually doing it would not be. Thus, mutual 
promises will be binding, though the promise on one side be merely 
to do a thing which the promisee is already bound to a third person 
to do, and the actual doing of which would not therefore be a suffi- 
cient consideration. The reason of this distinction is that a person 
does not, in legal contemplation, incur any detriment by doing a 





1 163 Mass. 433. 2 64 Vt. 309. 

8 1 Mack. 394, 410, 411. 

4 (1st ed.) 158. It is to be regretted that the learned author came afterwards to 
doubt the soundness of this statement. Contracts (4th ed.), 179; 3 Eng. Encycl. of 
Law, 34I. 

5 Sect. 84. 
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thing which he was previously bound to do, but he does incur a 
detriment by giving another person the right to compel him to do 
it or the right to recover damages against him for not doing it. 
One obligation is a less burden than two (7. ¢., one to each of two 


persons) though each be to do the same thing.” 


Sir William Anson, on the other hand, rejects this distinction as 
involving the vice of reasoning in a circle: “If we say that the 
consideration is the detriment to the promisee in exposing himself 
to two suits instead of one for the breach of contract, we beg the 
question, for we assume that an action would lie on such a promise.” 
The learned author seems not to have appreciated the far-reaching 
effect of this criticism. For, as Professor Williston has pointed 
out, it applies with equal force to all cases of mutual promises.? 
Professor Williston, however, concurs with Anson’s criticism of the 
theory advanced by Pollock and Professor Langdell, but, in order 
to prevent its application to bilateral contracts generally, pro- 
poses to “revise slightly the test of consideration in a bilateral con- 
tract, seeking the detriment necessary to support a counter-promise 
in the thing promised, and not in the thing itself.” Against this 
view that a promise will be a consideration when, and only when, 
that which is promised would be so regarded, two objections may 
be urged. First, the test proposed is artificial ; secondly, to assume 
the validity of the promises covered by this test is precisely the 
same begging of the question that Professor Langdell’s critics have 
found so objectionable in the case of the promise to A to per- 
form one’s contract with B. One who follows these critics must 
therefore put all valid bilateral contracts into the category of inex- 
plicable anomalies. 

But is there, in truth, any foundation for the criticism of Profes- 
sor Langdell’s doctrine that mutual promises between A and B are 
binding, although A promises to do what he was already bound to 
do by a contract with C? Is not the alleged question-begging 
in this case, and indeed in all cases of mutual promises, purely 
imaginary? To answer these questions we must ascertain just 
what is the consideration in the case of bilateral contracts. Every- 
one will concede that the consideration for every promise must be 
some act or forbearance given in exchange for the promise. The 
act of each promisee in the case of mutual promises is obviously 





1 Anson, Contracts (8th ed., p. 92; 1st ed., p. 80). 
2 8 Harv. Law Rev. 35. 
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the giving of his own promise animo contrahendi in exchange for 
the similar promise of the other. And this is all that either party 
gives to the other. This, then, must be the consideration for each 
promise; and it is ample on either of the two theories of considera- 
tion under discussion. For the giving of the promise is not only an 
act, but an act that neither was under any obligation to give. This 
simple analysis of the transaction of mutual promises is free from 
arbitrary assumptions and from all reasoning in a circle. The sup- 
posed difficulty in this class of cases springs from the assumption 
that the consideration in a bilateral contract is the legal obligation, 
as distinguished from the promise, of each party. But this is to over- 
look the difference between the act of a party and the legal result 
of the act. The party does the act, the law imposes the obligation. 
Suppose, for example, that X promises to pay A a certain amount 
of money in consideration of A’s signing, sealing, and delivering, 
animo contrahendi, a writing containing a promise by A to convey 
a certain tract of land to X, and that A does sign, seal, and deliver 
the written promise accordingly. X is unquestionably bound by 
this acceptance of his offer. A, however, has done nothing beyond 
the performance of certain formal acts. These acts alone must form 
the consideration of X’s promise. Indeed X by the express terms 
of his offer stipulated for precisely that consideration. He was 
willing to do so, of course, because the performance of those acts 
would bring A within the rule of law which imposes an obligation 
upon any one who executes a sealed promise. Precisely the same 
reasoning applies in the case of mutual promises. Each party is 
content to have the promise of the other given animo contrahendi, 
because each is thereby brought within the rule of law which 
imposes an obligation upon any one who has received what he 
bargained for in return for his promise. 

The form of declaration upon a bilateral contract is significant. 
The count never alleges any obligation on the part of the plaintiff, 
but states simply, in accordance with the facts, that, in considera- 
tion that the plaintiff promised to do a certain thing, the defendant 
promised to do a certain other thing. The courts too from the 
earliest times of mutual promises have designated the promise as 
the consideration of the counter-promise.! 





1 Wichals v. Johns (1599), Cro. El. 703. “A promise against a promise is a good 
consideration ;” Bettisworth v. Campion (1608), Yelv. 134: “The consideration on 
each part was the mutual promise of the one to the other.” See also Strangborough 
v. Warner (1588), 4 Leon. 3; Gower v. Capper (1597), Cro. El. 543- 
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The fact that it is the promise and not the legal obligation of 
each party that forms the consideration for the promise of the 
other, explains certain classes of cases in which one party is under 
a legal liability from the outset, although no action will ever be 
maintainable against the other. If, for example, A is induced to 
enter into a bilateral contract with B by the fraud of the latter, the 
contract cannot be enforced against A, but A may enforce it against 
B. This is shown by several cases of engagement to marry be- 
tween a man already married and a woman who believed him to be 
single.! The consideration is ample on both sides, but public policy 
forbids an action in favor of the deceiver, but cannot be urged 
against a recovery by the innocent party.2, The same result would 
follow in the case of a bilateral contract procured by duress practised 
by one of the parties upon the other. Again, if only one of the par- 
ties to a bilateral contract within the Statute of Frauds has signed 
a memorandum, he may be charged upon the contract, although he 

cannot charge the other party.2 He must suffer, not because either . 
promise lacks consideration, but for his fault in not obtaining a 
memorandum of the contract signed by his adversary. Similarly 
an adult is bound by his promise, although he has no remedy on the 
counter-promise of an infant, it being thought expedient to give 
the latter this protection against his own improvidence.* Whether 
a bilateral contract is enforceable by either of the parties if one was 
insane when the promises were given is not definitely settled.5 It 
| would seem reasonable to charge the sane promisor if he was 
aware of his co-promisor’s insanity, but not otherwise. The same 
| distinction should obtain, in the absence of legislation enabling a 
a married woman to contract, in the case of mutual promises between 
a married woman and another. But there is no recognition of this 
| distinction in the decisions; nor, on the other hand, has any deci- 
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1 Wild v. Harris, 7 C. B. 999; Millward v. Littlewood, 5 Ex. 775; Kelley v. Riley, 
106 Mass. 339; Blattmacher v. Saal, 29 Barb. 22; Cammerer v. Muller, 14 N. Y. Sup. 
511, affirmed without opinion in 133 N. Y. 623, Stevenson v. Pettis, 12 Phila. 468; 
Coover wv. Davenport, 1 Heisk. 363; Pollock v. Sullivan, 53 Vt. 507. 
2 If the woman knew that her fiancé was already married, neither can maintain an 
action against the other. Noice v. Brown, 39 N. J. 133; Haviland v. Halsted, 34 
N. Y. 643. 
8 Laythoarp v. Bryant, 2 Bing. N. C. 735; Justice v. Lang, 42 N. Y. 493, and cases 
cited in Browne, Statute of Frands (5th ed.), 495, n. I. 
* Holt v. Ward, 2 Stra. 937; Bruce v. Warwick, 6 Taunt. 118; Cannon z. Alsbury, 
\ 1 A. K. Marsh. 76; Atwell v. Jenkins, 163 Mass. 362 (semd/e); Moynahan v. Agricul- 
fi} tural Co., 53 Mich. 238; Hunt v. Peake, 5 Cow. 475. 
5 See Atwell v. Jenkins, 163 Mass. 362, 364. 
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sion been found at variance with it! A married woman’s freedom | 
to contract is now so generally sanctioned by statute that the 
validity of the distinction here suggested is not likely to be brought 
to the test of judicial decision. But if, before the modern legisla- 
tion, a man had said to a married woman: “I know your promise 
is not legally binding; nevertheless if you will promise, with the 
intention of keeping your word, to use your influence with your 
husband in favor of sending your son to college, I will promise to 
pay his tuition fees;” and the woman promised accordingly, is 
there any reason why the man should not be bound by his prom- 4 
ise? Mutual promises between a corporation acting wltra vires DA 
and another give no right of action to either party. Public policy 
demands this result. As Lord Campbell, C. J., said: “It would | 
indeed be strange if a corporation entering into a commercial con- 
tract might enforce it at pleasure, but might break it with impunity 
whenever fraudulently induced to do so.” 2 
That the consideration in bilateral contracts is the promise and 
not the legal obligation of each party is most convincingly proved 
by the cases in which, from the very nature of the transaction, and 
as both parties clearly understand, mutual obligations are impos- 
sible. In a wager, for example, upon an issue already irrevocably 
. determined, but the determination of which is unknown to the 
partiés, one of them is liable to an action at the very moment of 
the wager, while the other is not then nor ever will be bound to do 
: anything.® Suppose, again, a difference to arise between the par- 
| ties to a sale as to the number of acres in a tract of land sold as 
containing five hundred acres, and the seller to promise to pay $20 
for every acre less than five hundred in return for the buyer’s 
promise to pay $20 for every acre in excess of five hundred. Here, 
too, one of the parties is free and the other bound the moment the 
| promises are exchanged. Judgment was given for the plaintiff in 
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1 In several cases bills by married women for specific performance have been dis- 
missed in accordance with the familiar principle that specific performance will not be 
decreed unless the remedy is mutual. Warren v. Costello, 109 Mo. 338; Lanier v. Ross, 
1 | 1 Dev. & B. Eq. 39; Tarr v. Scott, 4 Brewst. (Pa.), 49; Williams v. Graves, 7 Tex. Civ. 
Ap. 356; Shenandoah Co. v. Dunlop, 86 Va. 346. In Shaver v. Bear River Co., to Cal. 
: 396, the counter-promise was u/tra vires. 
2 Copper Miners v. Fox, 16 Q. B. 229, 237. 
8 “There was a wager laid between A and B concerning the quantity of yards of 
| ‘| velvet in a cloak, and each of them agreed that*if there were ten yards of velvet in the | 
cloak that then they should be delivered to B, and if not to A. This is good and may 
be pursued accordingly.” Shep. Act. (2d ed.), p. 178. 














‘S “ : ci Soe our ~~ sree Tl i, Ment ct 














. 


TWO THEORIES OF CONSIDERATION. — 35 


suchacase.! If the consideration of the enforceable promise must be 
found, if at all, in a legal obligation of the party giving the counter- 
promise, it would be impossible to support the decision in this 
and similar cases. But the decisions are clearly right if the mere 
promise of the winner is the consideration for the promise of the 
loser. That this was the intention of the parties can hardly be 
questioned. Each one gives his promise in exchange for a counter- 
promise which he knows may prove worthless to him. But because 
of his ignorance of the true state of the case each is content to 
take the promise of the other for better or worse, and the loser is 
justly bound by his bargain because he has received in exchange 
for his promise the very thing that he asked for. 

The question whether a promise to perform a pre-existing con- 
tractual duty to a third person may be a consideration for a counter- 
promise has been discussed thus far as a matter of principle. As 
already stated, although there are some adverse dicéa, there is no deci- 
sion adjudging such a consideration to be invalid. But these dicta 
are more than offset by an important class of decisions, which cannot 
be sustained except upon the theory that such a consideration is 
valid. These decisions illustrate one form of the familiar doctrine 
of novation. C, for instance, conveys property to A, who promises 
therefor to pay C’s debt to B. Subsequently A and B enter into a 
bilateral contract, A promising to B to pay C’s debt to him, and B 
promising A never to sue C upon the debt. B’s promise operates 
as an equitable release of C, and A becomes bound to B in C’s 
place. And yet A has promised B only what he was already bound 
to do by his prior contract with C. No one can doubt that the 
validity of this form of novation is firmly established in our law. 
But more than this, any theory of consideration which would nullify 
this rational business arrangement stands zpso facto condemned, un- 
less inexorable logic compels its recognition. But, if the reasoning 
in the preceding pages is sound, the logic is all in favor of the 
novation. 





1 Seward v. Mitchell, 1 Coldw. 87; Williston, Cases, on Contracts, s.c. 554. See to 
the same effect, March v. Pigott, 5 Burr. 2802; Barnum v. Barnum, 8 Conn. 469; Howe 
v. O'Malley, 1 Murph. 287; Supreme Assembly v. Campbell, 17 R. I. 402. Professor 
Langdell considers these cases erroneous in principle, and regards them as illustrations 
of the rule “ Communis error facit jus.” Summary, sect. 69. 

2 Bird v.Gammon, 3 Bing. N. C. 883; Re Times Co., 5 Ch. 381; Re Medical Co., 6 
Ch. 362; Rolfe v. Flower, L. R. 1 P. C. 27; McLarin v. Hutchinson, 22 Cal. 187; 
Bowen ¢. Kurtz, 37 Iowa, 239; Langdon v. Hughes, 107 Mass. 272; Scott v. Hallock, 
16 Wash. 439. 
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No other decisions upon the point under discussion have been 
found. But imaginary cases may be put. C, wishing to assist his 
friend B, makes a bilateral contract with A, A promising to dis- 
count all bills offered by B between January and July, 1898, up to 
the limit of $10,000, and C promising to indemnify A. Subse- 
quently B obtains a similar promise from A to himself in return 
for a promise on his own part. A afterwards declines to discount 
bills when offered, claiming that the mutual promises between him- 
self and B are not binding because his own promise was to do what 
he was already bound to do by his contract with C.} 

Again, a father wishing his son to live in a house near his own, 
promises the son to furnish the house in return for the son’s promise 
to buy it of X, the owner. Subsequently the son and X enter into 
a mutual written agreement for the purchase of the house. The 
father then learns that a more desirable house may be obtained at 
the same price, and agrees to furnish that instead of the other. 
The son accordingly notifies X that he will not take X’s house, 
and when reminded of his contract answers, “Oh, our agreement 
was no contract. I had already promised my father to buy the 
house, so my promise to you to buy it was no consideration for 
your promise, and both promises are worthless.” Would any court 
exonerate the son? 





1 By varying slightly the facts of this supposed case and applying the theory of 
those who dissent from Shadwell v. Shadwell and Scotson v. Pegg, namely, that the 
performance of an existing contract with a third person cannot be a consideration 
for a promise, we obtain a somewhat startling result. Suppose C, instead of asking 
for A’s promise, merely to offer to indemnify A as to all bills that he may discount 
for B in a given period up to a given limit. Then, as before, A and B make their 
bilateral arrangement to discount and reimburse. A thereupon discounts bills when 
offered, but B becomes insolvent. A then seeks to charge C upon his promise to 
indemnify. C, however, disclaims liability, because A in discounting the bills was 
simply performing his contract with B. Suppose still amother case. C being interested 
in the welfare of two young men, A and B, promises each of them $500 in consideration 
of their abstaining from the use of intoxicating liquor during the year 1897. To 
strengthen their resolution to earn the reward, A and B enter into a bilateral contract 
not to use intoxicating liquor during 1897. They keep this contract, but on applying 
to C for the promised reward are told that he has changed his mind and that they have 
no legal claim against him, since they have simply performed their pre-existing con- 
tractual duty to each other. Furthermore, those who disapprove of Shadwell v. 
Shadwell must, to be consistent, dissent from Gurin v. Cromartie, 11 Ired. 174 (see 
also Greenling v. Bawdit, Sty. 404, and Culliar v. Jermin, Sty. 463), in which case C 
was charged upon a promise in consideration of marriage by a promisee who had no 
fiancée at the time of C’s offer to him. One may well hesitate to acquiesce. in a doc- 
trine of consideration that would exonerate C in these three cases. Such a result 
would .be grotesque were it not also unjust. 
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II. Promises of Performance of a Pre-existing Contractual Duty 
to Counter-promisor. 

If the parties to a contract see fit for any reason satisfactory to 
themselves to make a bilateral agreement whereby one of the par- 
ties promises to perform his previous contract, it is difficult to see 
any objection to this genuine bargain on the score of considera- 
tion. The new promise is an act, and rendered by one who was 
entirely free to withhold it. The authorities were formerly in har- 
mony with this logical conclusion. 

In 1602, in Goring v. Goring,’ which was a case of mutual 
promises by the creditor’s executor to accept and by the debtor 
to pay 150 pounds in annual instalments in satisfaction of 205 
pounds, the debtor was charged upon the new promise, the court 
saying: “ The consideration alleged is sufficient for another rea- 


son; ... for the plaintiff agreeing to take 150 pounds for 205. 


pounds is a promise on his part, and so one promise against an- 
other.” Ten years later another creditor succeeded against his 
debtor upon the new bilateral agreement, Flemming, C. J., re- 
marking: “This is a very plain and clear case: here the promise 
is mutual; the plaintiff promised to stay and surcease his suit, 
and the defendant promised to pay 100 pounds.” ? 

The first case in which a new bilateral agreement between a 
creditor and debtor was judged invalid was Lynn v. Bruce? 
There were mutual promises, as in Goring v. Goring,’ by the 
creditor to accept and by the debtor to pay 73 pounds in satis- 
faction of a debt of 105 pounds. The debtor paying only 70 
pounds, the creditor brought an action for the other 3 pounds. 
The plaintiff was unsuccessful; not, however, because the debtor’s 
promise to pay a part of his debt was not a consideration, but, 
strangely enough, because in the opinion of the court the plaintiff's 
promise was not a consideration. Goring v. Goring! was not 
cited, and the court considered themselves bound by the numerous 
cases in which an accord unexecuted had been held to be no bar to 
an action upon the original debt. “It was argued,” say the court, 
“according to the cases in Rol. Abr., that an accord executory in 





1 Yelv. 11. 

2 Pooley v. Gilberd, 2 Bulst. 41. See to the same effect Woolaston v. Webb 
(1611), Hob. 18; Flight v. Gresh (1625), Hutt. 77, 78; Cowlin v. Cook (1626), Noy 
83, Latch 151, Poph. 183. See further, Thomas v. Way (Massachusetts, 1898), 
52 N. E. R. 525, per HOLMES, J. 

8 2 H. BI. 317. 
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any part is no bar, because no remedy lies for it for the plaintiff. 
Perhaps it would be a better way of putting the argument to say 
that no remedy lies for it for the plaintiff, because it is no bar.” 

Truly a singular perversion.' The explanation just given of 
Lynn v. Bruce is confirmed by the equally remarkable decision in 
Reeves v. Hearne.” A creditor agreed to accept and the debtor 
agreed to give a suit of clothes in satisfaction of the debt. It 
seems impossible to detect any flaw in this bilateral contract; and 
yet the creditor was not permitted to recover upon a breach of the 
promise to deliver the clothes. The court simply followed Lynn 
v. Bruce. Because the creditor could, notwithstanding the new 
agreement, sue upon his old claim, he should not be permitted to 
have an action on the new promise. Reeves v. Hearne and the 
reasoning in Lynn v. Bruce, if not the case itself, are effectually 
discredited by later decisions.® 

Professor Langdell supports Lynn v. Bruce on the ground that 
a debtor’s promise to his creditor to pay his debt is not a consider- 
ation. But he cites no other authority for this view. The same 
view is expressed by Leake ® and Pollock,® but without reference 





1 The value of this reasoning will be better appreciated by comparing an accord 
with an award. Originally, if parties submitted a controversy to arbitration, an award 
that one party pay a definite amount of money to the other created a ‘debt recoverable 
by action, and also barred the original claim. An accord, that is, mutual promises, — 
on the other hand, was neither a cause of action nor a bar to an action before the days 
of Assumpsit. Fitz. Ab. f. 15, pl. 5; Y. B.5 Ed. IV. 7-13; Y. B. 16 Ed. IV. 8-5; 
Y. B. 17 Ed. IV. 8-6; Y. B. 6 Hen. VII. 11-8; Andrews v. Boughey, Dy. 75, a, 75, b; 
Onely v. Kent, Dy. 355, b, 356, a. Even an award to do something other than the 
payment of money had no more legal effect than an accord; for debt was, in early 
times, the only remedy upon an award. Y. B. 16 Ed. IV. 8-5; 2 Harv. Law Rev. 62. 
But after Assumpsit came in and implied promises in fact were recognized, any award 
barred the original claim, since the successful party could sue upon the other’s breach 
of his promise to abide by the award. 2 Harv. Law Rev. 62. The attempt to make an 
accord also a bar to the original claim by reason of the new remedy of Assumpsit upon 
the promise failed, as it ought to fail. Allen y. Harris, 1 Ld. Ray. 122; James v. 
David, 5 T. R. 141; Bayley v. Homan, 3 Bing. N. C. 915; Gabriel v. Dresser, 15 C. B. 
622. In the case of the award it was not the promises but the subsequent award that 
constituted the bar. So in the accord it is the subsequent performance that corre- 
sponds to the award. If, however, the parties. explicitly agree that the new promise, 
as distinguished from its performance, shall of itself be a satisfaction of the original 
claim, it will so operate. Hale v. Flockton, 14 Q. B. 380, 16 Q. B. 1039 (semdle) ; 
Johnassohn v. Ransome, 3 C. B. N. 8. 779 (semble); Kromer v. Hill, 75 N. Y. 574. 

21M. & W. 323. 

8 Crowther v. Farrer, 15 Q. B. 677; Nash v. Armstrong, to C. B. N.S. 259. 

4 Summary, sect. 89. 5 Cont. (2d ed.) 619. 

6 Cont. (6th ed.) 176. 
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to Lynn v. Bruce, and is supported by odzter dicta of the judges in 
the few cases that they cite. Professor Williston? and Professor 
Harriman? also entertain a similar opinion. One who dissents 
from such an array of expert opinion cannot fail to recognize the 
vehemence of the presumption against his own view. But in the 
present instance it may be fairly urged in point of authority that 
these writers seem not to have considered the early decisions 
adverse to their doctrine, that there is not a vestige of authority 
in its support prior to 1828, and that there is no English decision 
in its favor since that date.‘ 

The reason for this modern doctrine is thus expressed by Pol- 
lock: ‘It is obvious that an express promise by A to B to do 
something which B can already call on him to do can in contem- 
plation of law produce no fresh advantage to B or detriment to 
A.”® To this it may be answered that the law does not pretend 
to measure the adequacy of a consideration, if there is any consid- 
eration. Certainly the making of the new promise by A is an act, 
and one which he was under no obligation to give. If B thought 
it sufficiently for his interest to give a counter promise in ex- 
change for A’s promise, and the mutual agreement is open to no 
objection on grounds of policy, why should not the court give 





1 Bayley v. Homan, 3 Bing. N. C. 915, 921; Jackson v. Cobbin, 8 M. & W. 790; 
Mallalieu v. Hodgson, 16 Q. B. 689; Frazer v. Hatton, 2 C. B. N. s. 512,524. To these 
may be added Philpot v. Briant, 4 Bing. 717, 721; Lyth v. Ault, 7 Ex. 669, 674. 

2 8 Harv. Law Rev. 27. 

8 Cont. 65. 

4 The doctrine has, however, prevailed in a few of our States. Ford v. Garner, 15 
Ind. 298; Eblin v. Miller, 78 Ky. 371. See also the following note. 

5 Cont. (6th ed.) 176. The American cases in the preceding note proceed upon 
this same principle. The principle was singularly misapplied by several courts to 
mutual promises by a creditor to forbear to sue until a fixed day upon a claim already 
due, and by the debtor to pay at that day legal interest in addition to the principal. 
Abel v. Alexander, 45 Ind. 523; Hume v. Mazelin, 84 Ind. 574; Holmes v. Boyd, 90 
Ind. 332; Wilson v. Power, 130 Mass. 127 (semdle); Hale v. Forbes, 3 Mont. 395; 
Grover v. Hoppock, 2 Dutch. 191; Kellogg v. Olmsted, 25 N. Y. 189; Parmelee v. 
Thompson, 45 N. Y. 58; Olmstead v. Latimer (N. Y. 1899), 33 N. E. R. 5; Sticker v. 
Giles, 9 Wash..147 (semdle). The right to an assured income for a definite period is 
surely a fresh advantage to the creditor, and the duty to pay it is a fresh detriment to 
the debtor. Accordingly, such a bilateral agreement is generally upheld in this 
country. Stallings v. Johnson, 27 Ga. 564; Crossman v. Wohlleben, go Ill. 537, 541; 
Royal v. Lindsay, 15 Kan. 591; Shepherd v. Thompson, 2 Bush, 176; Alley v. Hop- 
kins, 98 Ky. 668; Chute v. Parke, 37 Me. 102; Simpson v. Evans, 44 Minn. 419; 
Moore v. Redding, 69 Miss. 841; Fowler v. Brooks, 13 N. H. 240; McComb ». Kitt- 
ridge, 14 Oh. 348; Fawcett v. Freshwater, 31 Ohio St. 637; Benson v. Phipps, 87 Tex. 
578. 
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effect to this bargain as fully as to any other? Furthermore, if 
the court is to assume the function of measuring the value of an 
act given in exchange for a promise, we shall have a new crop of 
fine-spun distinctions. One of these distinctions is illustrated by 
Lyth v. Ault. One of two joint debtors promised to pay the debt 
in return for the creditor’s promise never to sue his co-debtor. 
The agreement was held valid, because the separate promise of the 
one might be of more value than the joint promise of the two.? 
If the sole promise to pay the entire claim is more valuable than 
the original joint liability, the sole promise to pay 99 per cent of 
the claim might also be more valuable. If this is true of a promise 
of 99 per cent, why not also of a promise of 90 per cent or 50 per 
cent or of 1 per cent? Where is it possible to draw the line? Ob- 
viously this distinction between a new promise by the two joint- 
debtors and a new promise by one of them is highly technical. But 
the distinction leads to one result worse than technical. Wherever 
the doctrine of Foakes v. Beer obtains, payment of the whole or a 
part of the joint debt by one of the debtors is not a valid considera- 
tion for a promise of the creditor.? And yet by Lyth v. Ault a sole 
promise of such payment is a valid consideration. The bird in the 
hand is worth less than the bird in the bush! Truly it is a novel 
standard of value that the courts would give us in overriding the 
bargain of the parties.* 

The technical character of the modern attempt to determine the 
value of a promise may be shown in another way. It has often 
been decided that a promise by a debtor to pay his debt at a future » 
day in consideration of actual forbearance by the creditor in the 
meantime is binding.’ A similar promise by the debtor in consid- 





1 7 Ex. 669. 

2 A similar agreement was upheld in Morris v. Van Vorst, 1 Zab. 100, 119; 
Luddington v. Bell, 77 N. Y. 138; Allison v. Abendroth, 108 N. Y. 138; Jaffray v. 
Davis, 124 N. Y. 164, 173 (semble). But see contra Early v. Burt, 68 Iowa, 716. 

8 Deering v. Moore, 86 Me. 181; Weber v. Couch, 134 Mass. 26; Line v, Nelson, 
38 N. J. 358; Harrison v. Wilcox, 2 Johns. 448; Martin v. Frantz, 127 Pa. 389. 

4 In Bendix v. Ayers, 21 N. Y. Ap. Div. 570, the court decided that the part pay- 
ment of a joint debt by one of the debtors was a valid consideration, because the prom- 
ise of partial payment by one of the debtors, which was confessedly valid, “is certainly 
not as advantageous to the creditor as the acceptance of the actual money.” The good 
sense of the argument is indisputable, but the doctrine of Foakes v. Beer is still law in 
New York. 

5 Smith v. Hitchcock, 1 Leon. 252; Tenancy v. Brown, Cro. El. 272; May v. Alvares, 
Cro. El. 387; Baker v. Jacob, 1 Bulst. 41; Pete v. Tongue, 1 Roll. R. 404; King v. 
Weeden, Sty. 264; Boone v. Eyre, 2 W. Bl. 1312; Hopkins v. Logan, 5 M. & W. 241. 
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eration of the creditor’s covenant to forbear must be equally valid. 
Shall a similar promise in consideration of the creditor’s simple 
promise to forbear be invalid ? 

Again, as appears from Morton v. Burn,}! the assignee of a chose 
in action may make a valid bilateral contract with the debtor, the 
assignee promising to forbear for a time to sue the debtor in the 
name of the creditor (or to-day in his own name) in return for 
the debtor’s promise to him to pay the debt. Shall such mutual 
promises between the assignee, the dominus of the claim, and the 


debtor be valid, but similar promises between a creditor and the. 


debtor when the debt is not assigned be invalid ? 


Since a right of action in Assumpsit may be more advantageous - 


than an action of Covenant either because the specialty may be 
lost, or the creditor might wish to join his action with other counts 
in Assumpsit, or for some other reason, shall a promise by a 
specialty debtor to pay his debt be a consideration for a promise 
by the creditor, and a similar promise by a simple contract credi- 
tor be no consideration ? 

Since a promise in writing is more readily proved than an oral 
promise, shall the new bilateral written agreement by the creditor 
to forbear and the debtor to pay be valid if the original debt was 
oral, but not valid if it was in writing? 

Even if this test of value is to be applied, must not every 
promise of payment made bya simple contract debtor after the 
debt is due be a consideration? For the new promise is in one 
respect more valuable than the old liability, since it will survive 
after the old claim is barred by the Statute of Limitations.? 

On the other hand, this same test of value is irreconcilable with 
two classes of decisions which are not likely to be overruled. 
First, those allowing an action upon a wager on a past event or 
upon the kindred mutual promises already considered ?* For at 
the moment of the bargain one of the promises, as both parties 
know, must be worthless. Secondly, the cases, already discussed,* 
in which one of the parties to a bilateral contract wrongfully refus- 
ing to go on, it is mutually agreed to rescind the contract and to 


‘substitute a new one in its place, whereby the dissatisfied party 


agrees to perform his original undertaking in return for the other’s 





17 A. & E. 19. 
2 Stallings v. Johnson, 27 Ga. 564. See also Hopkins v. Logan, 5 M. & W. 241. 
3 Supra, page 34, note 3, and page 35, note I. 


4 12 Harv. Law Rev. 528, n. 2. 
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promise of larger compensation. In neither of these classes of 
cases can there be a consideration, except upon the principle that 
any act by a promisee in exchange for a promise is a consideration. 

It is clear that this innovation of the nineteenth century, by 
which the courts assume to determine the value of an act irrespec- 
tive of the value set upon it by the parties, is not a success. It 
breaks up reasonable bargains, and cumbers the law with unreason- 
able distinctions. It is not yet too late to abandon this modern 
invention and to return to the simple doctrine of the fathers, who 
found a consideration in the mere fact of a bargain, in other 
words, in any act or forbearance given in exchange for a promise. 
This rule gives the formality needed as a safeguard against thought- 
less gratuitous promises, meets the requirements of business men, 
and frees the law of consideration from subtleties that serve no 


useful purpose. 
James Barr Ames. 
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SOUTHCOTT wv. BENNETT. 


QuEEn’s Bencu, Pascu. 43 Eviz. (1601).! 





j [Same Case, 4 Coke, 83b; Cro. Eliz. 815.] 


If goods are accepted to be kept safely by the bailee, and the goods are stolen, # seems 

that the bailee is liable in detinue to the bailor. 

If goods are accepted generally whether the bailee is liable in such a case, guaere. 

If goods in possession of a bailee are taken or destroyed by a wrongdoer, é seems that 
the bailee is liable in detinue to the bailor, unless he can show that he has exhausted ; 
his remedies against the wrongdoer. 

If the defendant demurs specially to a replication which is formally defective, it seems 
that he shall have judgment, though the plea be defective in substance; a/iter if he 
demurs generally. 





SouTHcoTT brought a writ of detinue against Bennett for cer- 
tain goods, and declared that he bailed them to the defendant to 
keep safely, etc. The defendant confessed the bailment, and 
pleaded in bar that after the bailment one J. S. stole them feloni- 
ously out of his possession, etc. The plaintiff replied, and, pro- 
testing that said J. S. did not steal said goods, said for plea that he 
was the defendant’s servant retained in his service ; and demanded 
judgment, etc. And thereupon the defendant demurred in law. 

Dodderidge for the defendant moved that the plaintiff be barred. 
And he agreed that in detinue for goods bailed to the defendant it 
is a good plea that they were stolen by thieves ; as is held 8 E. 2, 
Detinue 59; 29 Ass. 28; 9 E. 4, 40b; 3 H.7,4b; 6H.7, 124. 
But those books make a distinction between a general and a special 
bailment ; for if a man bail his goods generally, then if the bailee 
be robbed he is discharged as to the bailor; but when a man 
undertakes to keep the goods at his peril he shall be charged, 
though the goods are stolen from him by thieves. And in our case 
it was a general bailment, in which case the law will not compel 
the bailee to be more careful and diligent in the custody of these 
goods than of his own ; wherefore the theft of the goods discharges 
him. And though the thief was his servant, it is no way material ; 
for no doubt a man may be robbed by his servant as well as by 








1 This report is contained in a volume of manuscript reports of cases in the Queen’s 
Bench, 42-45 Elizabeth, now in the library of the Harvard Law School. It was for- 
merly among the Phillips Manuscripts, No. 7040. 
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another, and this by the common law as well as by the statute of 
21 H. 8. Asis 21 H. 7, 14, if a butler who has his master’s plate 
in his care runs away with it, it is felony. Wherefore it seems 
that the plea in bar is good, and the replication does not avail. 

Pynde to the contrary. The bailment here is strong for charg- 
‘ing the defendant; for the plaintiff bailed him the goods to keep 
safely, so he ought to keep them at his peril. And it is not as if 
he had taken the goods to keep as his own goods, in which case if 
he had been robbed of them and of his own goods he should be dis- 
charged as to the bailor. And it is not all one whether the de- 
fendant is robbed by another thief or by his own servant; for when 
he is robbed by his servant the law imputes default to him, because 
he should see to his servants. As in 22 H. 6, 22, if a man be lodged 
in a common inn and bring with him one of his servants or another 
man who robs him of his goods, the innkeeper shall not be charged. 
For which reason it was adjudged, 41 Ass. 12, if the sheriff have 
a man in his custody to return on an exigent, and bail the writ to 
another, who is robbed by the man who was in custody on the exi- 
gent, the sheriff shall be charged for the embezzling of the writ, 
and shall not be discharged by the robbery, since it was committed 
by the man in his custody, for it was a default in the sheriff to 
suffer him to go at large. And so in a case where the defendant 
has the government and charge of his servants and is robbed by 
them, this is a default in him which shall not turn to the disad- 
vantage of the plaintiff. Wherefore, etc. 

Gawpy, J. Acc. This is not a special bailment, whereby the 
defendant accepts the goods to keep as his own goods, but it is a 
bailment which charges him to keep them at his peril. And it is 
no plea in a writ of detinue to say that the defendant was robbed of 
his goods by such a one; for thougha man take goods feloniously, 
yet there is no doubt that the owner may bring a writ of trespass 
and recover his damages. Likewise the defendant in this case, 
though he had no property in the goods, may have an appeal. So 
that he has a remedy over, to recover the goods or damages for 
them, if he will pursue it. And this is especially so in this case, 
for it does not appear in the whole case that the thief was im- 
peached for the felony at the Queen’s suit. If that had ap- 
peared it would make the case stronger for the plaintiff, since he 
would have no remedy over for the goods against the felon. And 
in proof of his opinion he cited 33 H. 6, 1, where this difference is 
agreed: if the enemies of the king break a prison and let the 
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prisoners at large, the warden of the prison may discharge himself 
for the escape; but if the prison be broken by traitors or rebels it 
is otherwise, because he has a remedy over against them, and it 
was his fault that he did not guard them more carefully. And so 
it seems that the bar is not good. 

It still remains to see whether the replication is good ; for if not, 
though the bar is otherwise insufficient, since the demurrer is 
joined on the replication, and the plaintiff's pleadings should be 
perfect and sound in every point, he shall not have judgment, as 
was held in Southwell and Dauntrey’s Case, in 2 Eliz. But he 


held the replication to be good, and so the plaintiff should have 


judgment. 
Quod CLENcH, J., concessit. Wherefore (absentibus ceteris), 

Fudgment for the plaintiff, nisi aliquod dicatur in contrario 

die Veneris proximo. 


And note, that it was moved by counsel for the defendant that 
the plaintiff's protestation in his replication was bad, because it 
was taken to the substance of the bar and he might take issue on 
it; and also because by his plea he confesses matter which is con- 
trary to his protestation. And it was agreed by the court and not 
denied by the plaintiff's counsel. And Creisbrook’s Case in the 
Commentaries, 276 b, was cited in proof of this. But since the de- 
fendant had demurred generally he lost the advantage he might 
have taken because of the imperfection of the protestation. 

Et adjournatur. 


The plaintiff seems to have discontinued at this point. A dili- 
gent search of the records has failed to discover an entry of 
judgment. 


This report resembles that by Croke. The statement of facts 
differs slightly in form; the opinion as published in Croke’s reports 
is nearly identical, except that the point of pleading is much 
abridged. Coke’s statement of the case, on the other hand, is 
almost identical with the present one; but the opinion of the 
court, as he states it, is very different. He cites eleven authorities 
in the discussion, while upon this point, according to this report 
and Croke’s, the court cited but one (see what Professor Gray says 
of Coke’s responsibility for the multiplication of citations, 9 Har- 
VARD Law REvIEW, 38). These authorities he elaborately distin- 
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guishes. Truly, as Lord Holt said, “ My Lord Coke has improved 
the case in his report of it.” On the other hand, he omitted all 
reference to the point of pleading. Both reporters omitted the 
argument of counsel. 

The Court of King’s Bench was divided at this time on questions 
arising out of the law of bailment, Gawdy and Clench (the judges 
whose odizer opinion is here given) being on one side, and Popham 
and Fenner on the other. Woodlife’s Case, Moore, 462; Mosley 
v. Fosset, Moore, 543. The force of their dictum on the liability 
of a general bailee is weakened by this fact, and also by the fact 
that their dictum _on the question of pleading is obviously incorrect. 

If Southcott’s Case was ever accepted by the bar, in the form in 
which Coke reported it, as law, it was overruled by the whole court 
in Coggs v. Bernard, 2 Ld. Raym. 909 (1703). POWELL, J., said: 
“Let us consider the reason of the case, for nothing is law that is 
not reason. Upon consideration of the authorities there cited, I 
find no such difference. In 9 Ed. 4, 40 b there is such an opinion 
by Danby [then at the bar]. The case in 3 H. 7, 4, was of a special 
bailment, so that that case cannot go very far in the matter. 6 H. 7, 
12. There is such an opinion, by the by. And this is all the foun- 
dation of Southcote’s Case.” Hott, C. J.,said: ‘ The case in 3 H. 
7, 4, is but a sudden opinion, and that but by half the court; and 
yet that is the only ground for this opinion of my Lord Coke, 
which besides he has improved. But the practise has been always 
at Guildhall to disallow that to be a sufficient evidence to charge 
the bailee. And it was practiced so before my time, all Chief Jus- 
tice Pemberton’s time, and ever since, against the opinion of that 
case. When I read Southcote’s Case, heretofore, I was not so dis- 
cerning as my brother Powys tells us he was, to disallow that case 
at first, and came not to be of this opinion till I had well consid- 
ered and digested that matter... . There is neither sufficient 
reason nor authority to support the opinion in Southcote’s case.” 

From the time of Coggs v. Bernard Southcott’s Case was for- 
gotten, save for a brilliant discussion by Sir William Jones (Bail- 
ments, p. 41). He points out that the case arises on a declaration 
stating that the goods were to be safely kept, and that the opinion 
is given upon “such a delivery.” ‘ Had the reporter stopped here, 
I do not see what possible objection could have been made; but 
his exuberant erudition boiled over, and produced the frothy con- 
ceit which has occasioned so many reflections on the case itself: 
namely, ‘that to keep and to keep safely are one and the same 
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thing.’ . . . It must be allowed that his profuse learning often ran 
wild, and that he has injured many a good case by the vanity of 
thinking to improve them.” 

Judge Holmes (The Common Law, p. 178), on the other hand, 
attempts to reinforce his scholarly discussion of the law of bail- 
ments by the citation of Southcott’s Case. This seems to be 
the only citation of the case with approval since it was decided. 


See 11 Harvarp Law Review, 161. 
J. H. Beale, Jr. 
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SECURED CREDITORS OF A NATIONAL BANK. — The recent case of Mer- 
rill v. National Bank of Jacksonville, 19 Sup. Ct. Rep. 360, before the 
Supreme Court of the United States, is notable both because of its prac- 
tical importance and the care and thoroughness of the opinions. The 
question, on the merits, was whether a secured creditor of an insolvent 
national bank should receive dividends fro rata to his original claim 
without regard to his security, — subject always to the proviso that his 
claim should cease when from the dividends and disposal of the security 
he should have been paid in full, — or whether the dividends should be 
pro rata to the balance of his claim after disposing of the security. It 
was admitted that he might throw up the security and prove for the full 
amount of the claim if he so chose. 

The National Banking Act of 1876, Revised Statutes, § 5236, provides 
that in such cases “the comptroller shall make a ratable dividend” on 
all recognized claims. ‘The question turned then on the meaning of 
“ratable dividend.” The majority of the court held that this act, in the 
absence of specific provision, left equity free to administer the assets 
according to the ordinary “chancery rule” and allow the creditor to 
prove his original claim and receive dividends fro rata to that entirely 
without reference to his security. rima facie that seems right and the 
view gets some countenance from the case of Scott v. Armstrong, 146 
W. S. 499, where the same statute was construed to allow a creditor of a 
national bank a right of set-off though there was no specific provision in 
the act to that effect. 

The view of the minority — most clearly stated by Mr. Justice Gray — 
rests on the interpretation of like provisions in preceding statutes. Under 
every statute regarding bankruptcy, English and American, from 13 Eliz. 
c. 7, § 2, it has been the uniform practice to allow the secured creditor 
who chooses to hold on to his security to prove only for the balance of 
his claim, and most of those statutes have been without specific provisions 
in that regard. The course of the American statutes gives a most telling 
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argument. The bankrupt Act of 1800 provided particularly for secured 
creditors, —the Act of 1841 omitted that provision yet the practice under 
it was the same. And more, the argument regarding set-off, Scott v. 
Armstrong, supra, is nullified by the fact that set-off was allowed under 
all these statutes, which like the National Banking Act contained no 
provision in regard to it. 

Although the wording of the bankruptcy statutes was not precisely the 
same, in the face of the unbroken course of judicial interpretation the 
decision of the principal case seems wrong. It was pointed out that all 
these statutes dealt with bankruptcy. That tends to weaken the argu- 
ment, but it still seems conclusive ; it is not apparent why bankruptcy 
statutes stand on any peculiar ground. 

Mr. Justice White — Mr. Justice Harlan, and Mr. Justice McKenna con- 
curring — urged also another line of argument: that, granting that the 
National Banking Act did not apply, still equity in making its distribution- 
should follow the “ bankruptcy rule” in analogy with the statutory pro- 
visions and to secure uniformity. It seems that the majority had much 
the better of this branch of the case. It is hard to see why on the 
merits the “bankruptcy rule” is the juster of the two,—why should not 
the secured creditor get the full advantage of his diligence and hold the 
security entirely apart from his legal claim? At best there is no great 
preference between the rules. And it is quite clear that the equity which 
the Supreme Court is to administer, as they have repeatedly declared, is 
to be founded on the principles of the Courts of Chancery, not to be 
dependent on variable statutes. The court might be guided by them 
in contriving some new method of administration, hardly to alter an old 
one, and even in America the “ chancery rule” of distributing the assets 
without regard to the securities held must be considered the settled yy 
practice. 





ALIENATION OF AFFECTIONS. — Under the common law a married woman 
was unable to maintain an action against a third person for alienating her 
husband’s affections ; that could hardly be said to have been an unjust 
discrimination against the wife, for there were two decisive —though some- 
what technical — reasons for the doctrine. In the first place the hus- 
band would have been required to bring the action and was himself iz 
pari delicto, as it were; and secondly the damages recovered would have 
become his property. It is evident that neither of these reasons apply 
under our modern statutes enlarging the rights of married women, yet the 
wife was denied such an action by the Supreme Court of Maine in Morgan 
v. Martin, 42 Atl. Rep. 354 (Me.). The court recognized that there were 
no technical difficulties in the way of the suit and based their decision 
on grounds of policy. The wife has an adequate remedy in divorce, and 
such actions “ seem to be better calculated to inflict pain upon the inno- 
cent members of the families of the parties than to secure redress to the 
persons injured.” This reasoning, however, does not seem convincing. 
It puts the burden of the wrong on the husband who may, in some cases, 
be a comparatively innocent party. And it may well be doubted if divorce 
would be in many cases either an adequate or a desirable remedy. It 
would be attended with equally painful consequences to the families of 
the parties, especially if there were children, with the lamentable result 
that a substantial injury would often go unredressed. Such seems to be 
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the opinion of many of the courts; the woman’s side of the question is 
ably presented in Warren v. Warren, 89 Mich. 123. 

It will be noticed that a parity of reasoning would deny such an action 
to the husband also, and the Maine Court intimates very consistently, 
that such is their opinion. But there is absolutely no authority for such 
a view which seems wholly indefensible. In the husband’s case it is 
clear that divorce would be a totally inadequate and undesirable remedy. 
Even where the conduct of the wife would be sufficient grounds for 
separation — which is improbable, even in many cases where the husband 
has suffered substantial damage — we have the extraordinary result that 
the sole resource of an injured husband is to put himself into a position 
where a second injury is impossible, no matter how undesirable to him 
such a change may be, — the wife bears the whole burden of the wrong, 
and the true wrongdoer escaping absolutely free! It may well be doubted 
if any court of to-day would reach such a conclusion. But these reasons 
apply equally, though perhaps not so strongly, to the woman’s case. And 
this discrimination between the husband and the wife, wholly unjust and 
contrary to the spirit of all our recent legislation, should fall now with 
the technical reasons for its existence. 





DEFENCEs IN STATUTORY CRIMES. — It is a disputed question whether 
the common law ingredient of intent is necessary in a crime, the origin of 
which is purely statutory. That each criminal enactment is a direct re- 
peal of the common law on its particular subject, and that the offence is 
complete if the bare words of the statute are satisfied, is one prevailing 
view. Another theory is that such legislative interference is not a repeal, 
but merely a modification of the common law to the extent of the words of 
the enactment. All defences, then, which were good before it was passed 
are to be regarded as still effectual, unless the words of the statute ex- 
pressly negative their application. Between these two extreme views 
there is a middle one which commends itself as a convenient rule. To 
certain offences, such as police regulations, in their nature mere torts 
against the State, to a conviction of which no moral obloquy attaches, 
intent may well be considered irrelevant. 12 HARVARD Law REVIEW, 568. 
But to the more serious statutory offences justice requires that a defend- 
ant may plead successfully all defences not expressly negatived by the 
legislature. egina v. Tolson, 23 Q. B. D. 168. And in such a grave 
statutory crime as bigamy the defendant should be able, as at common 
law, to avail himself of a mistake of fact, but by an inflexible rule could 
take no advantage of a mistake of law. 

The Supreme Court of Arkansas have overlooked this view of practical 
justice in the recent case of Russell v. State, 49 S. W. Rep. (Ark.). To 
an indictment for bigamy under the usual statute the defendant pleaded 
that he acted in the dona fide belief that he had been divorced from his 
first wife. He claimed that he had paid an attorney money to secure a 
separation, and had received through fraud a void certificate of the an- 
nulment of the marriage. The court, in holding that this evidence was 
properly excluded below, drew no distinction between a mistake of law 
and a mistake of fact. They evidently went to the extreme of saying 
that if the words of the statute are satisfied the defendant was guilty. 
Whether the result they reach is to be commended depends on the ques- 
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tion whether Russell was laboring under a mistake of fact or one of law. 
The report is unfortunately too scanty for a clear decision. And the 
question is perplexing enough when it is noticed that all law from the 
point of view of its existence is a question of fact. It may be stated gen- 
erally, however, that if with full knowledge of the facts one is in error as 
to the true rule of law to be applied, or if, laboring under an erroneous 
impression that a certain state of facts exist, one is in error as to the true 
rule of law to be applied to those supposed circumstances, the mistake is 
one of law. Otherwise it is a mistake of fact. If, then, in the present 
case the defendant erroneously thought that this certificate of divorce 
without more was a legal annulment of his marriage by the law of Arkan- 
sas, he was certainly to be convicted. If, however, he was led to suppose 
through fraud that a proper course of legal proceedings had taken place, 
a pure mistake of fact negativing a criminal intent should have led to his 

acquittal. : 





CONSTRUCTIVE MURDER. — It has been accepted generally as a correct 
tule of law that one attempting to procure an abortion by means of drugs 
or instruments is guilty of murder if the woman dies as a result of such 
attempt. The rule is concisely stated in 1 E. P. C. 264, and has been 
since approved or followed in. the English cases. Rex v. Russell, 1 
Moo. C. C. 356; Reg. v. Gaylor, Dears. & B. C. C. 288. On this side 
of the water the understanding seems to be substantially the same. 
Commonwealth v. Keeper of Prison, 2 Ashm. 227. In Commonwealth v. 
Parker, 9 Met. 263, the view is clearly expressed that when an attempt 
of this kind is made either by administration of drugs or by application 
of instruments the one making the attempt is guilty of murder if the 
death of the woman ensues. Nor will the consent of the victim remove 
the imputation of malice in an act unlawful in purpose and dangerous 
to life. 

In the face of so sound a principle the proceeding of Mr. Justice 
Darling at the Chester Assizes on March 6th is noteworthy. He had 
under consideration the facts in the case of one Upton, noted in L. T., 
March 11th, 1899. The defendant was charged with the murder of a 
woman whose death was the result of an attempted abortion. The pris- 
oner was Clearly within the law, but the Court without questioning the 
validity of the rule advised the Grand Jury not to return a true bill for 
murder if they thought that the wound was inflicted by the defendant 
with the intention only of procuring the abortion and with no intention 
or desire in any way to effect the death of the woman. The ground on 
which such directions were justified was dependent wholly upon the 
previous experience attendant upon convictions of persons for this form 
of crime. Practice had shown that sentence was passed only to be com- 
muted later by reason of the finding that there was no actual intention 
to murder. 

Whatever may be the outcome of this initiative it is not easy to see just 
how the circumstances call for an interference with the legislative prero- 
gatives by the judiciary. The rule itself is well grounded in reason ac- 
cording to the principles governing the conduct of criminal prosecutions, 
and the authorities do not dissent in its application. There seems to be 
no justification then for the adoption of such means to effect so radical a 
departure. 
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DEBATES AS AIDS IN INTERPRETING STATUTES. — An interesting ques- 
tion is often raised as to how far courts, in construing statutes, may 
look into the motives and intentions of the individual legislators. By the 
general weight of authority the court cannot look into the debates on the 
statute in question, as this shows merely the intention and interpretation 
of the individual members of the legislature, which may not of course 
represent the true object of the majority. Aldridge v. Williams, 3 How. 
24. This doctrine has been rejected by the New York Court of Appeals 
in a recent decision, holding that the court may look into the published 
records of the debates preceding the passage of the act. People v. Dalton, 
New York Law Journal, March 7, 1899. 

Such evidence is unquestionably very slight, and possibly misleading, 
but neither of these objections seems sufficient to-exclude it altogether. 
It would never be referred to except in obscure cases, and even then it 
would hardly be misleading to the court, trained as they must be in con- 
sidering and weighing evidence. In adopting the contrary doctrine, 
courts may have been influenced by that legitimate rule of evidence which 
excludes declarations of intention of the parties in construing written 
documents. But this does not rest on the supposition that such evidence 
of the actual intention and understanding of the parties is not extremely 
valuable as an aid to interpretation, but on the ground that it is untrust- 
worthy, and likely to be the subject of misrepresentation and perjury. 
This objection, however, cannot be urged in the principal case. Recitals 
in statutes, and records of bills presented or finally passed in either house 
have always been referred to by the courts, yet they differ from the 
debates only in that they are more likely to represent the view of the 
majority. Blake v. National Banks, 23 Wall. 307. Curiously enough, in 
construing the State constitutions, it has always been held allowable to 
refer to the debates in the constitutional conventions, yet there seems to 
be no reason for this distinction. People v. Harding, 53 Mich. 481. 

The only valid objection to such evidence lies in its slight weight. But 
this in itself seems insufficient to warrant any fixed rule of exclusion. 
Such rules were made for the benefit of the jury, an untrained body of 
men, likely to be misled by such evidence, —a reason which does not 
apply to the court. And the principal case seems to lay.down the more 
sensible and better doctrine, that the court may look into all the evidence 
it can find, trusting to its own prudence and experience not to be unduly 
influenced. 





Tue TACKING OF ADVERSE Ho.pincs. — The question, whether suc- 
cessive adverse holders may fulfil the statutory requirement of twenty 
years’ adverse possession by tacking their periods of occupancy to divest 
the land owner of his title, has been passed on by the Supreme Court of 
Massachusetts. In Frost v. Courtis, 52 N. E. Rep. 515 (Mass.), the re- 
spondent, having been in possession of the disputed land under a void 
devise, conveyed by deed to one Morse. The court, following Sawyer v. 
Kendall, 10 Cush. 241, declared that, if the combined periods of posses- 
sion of the respondent and Morse equalled twenty years, the true owner 
was deprived of his title. In Sawyer v. Kendall, supra, the wife of the 
plaintiff’s disseisor endeavored to tack her husband’s possession to her 
own in order to satisfy the statute. But it was ruled that where there 
was no privity of estate between successive wrongful holders, the privilege 
of tacking would not be allowed. In the principal case sufficient privity 
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was found in the deed of conveyance from the respondent to Morse. If, 
however, the second holder instead of taking a conveyance had in turn 
disseised the first disseisor, the doctrines of tacking could not have been 
invoked. 

The Massachusetts view has commanded general acquiescence. Over- 
field v. Christie, 7 S. & R. 173. It would seem that the term, “ privity,” 
between the disseisor and his grantee, could only be satisfied by a devise 
or conveyance which would be effectual to transfer the land had the 
grantor a perfect title. But it has been held illogically in some jurisdic- 
tions where “ privity” is required, that a defective deed, or even a mere oral 
transfer, is sufficient. Weber v. Anderson, 73 Ill. 439. It is to be noted, 
however, that Massachusetts adheres to a strict interpretation of the test 
it has laid down. Ward v. Bartholemew, 6 Pick. 409. But is not this 
rule a purely arbitrary check? It is hard to see why a second disseisor 
should not be allowed to add to his term that of his immediate disseisee 
to protect himself against the procrastinating owner. It has been argued 
that the seisin of the proprietor revives, and that a new disseisin is effected 
by the later disseisor. But unless there is a distinct interval between the 
two occupancies, the seisin of the first wrongdoer passes directly to the 
second. Moreover, it seems that the case should be looked at from 
the point of view of the person who brings suit. If his laches has been 
continuous for the necessary period, the spirit of the Statute of Limitations 
seems to require his failure. And there is authority for this position. 
Fanning v. Willcox, 3 Day, 258. Speaking broadly, then, where posses- 
sion has been continuously adverse to the true owner for twenty years, 


‘* privity”? of successive occupants is irrelevant. g HarvarpD Law 
REVIEW, 279. 





COVENANTS RESTRICTING THE USE OF CHATTELS. — The so-called 
doctrine of equitable easements — that covenants restricting the use of 
land will bind a purchaser with notice —has been extended by a recent 
decision of the New York Supreme Court to covenants restricting the use 
of chattels. A Catholic association, having a copyright on a certain 
prayer book, sold a set of plates-to the plaintiff, and covenanted not to 
sell below a certain price copies from the plates which they retained. 
The association afterwards disposed of their set of plates to the defend- 
ant who had notice of the covenant. The defendant having sold books 
below the stipulated price was enjoined from so doing and was forced to 
pay damages to the plaintiff. Murphy v. Christian Press Association, New 
York Law Journal, March 15, 1899. The court reasoned that there was 
no difference in principle between a covenant concerning land and one 
concerning chattels, and that this particular covenant was not in restraint 

of trade, since it referred to the use of a copyright. It cannot be doubted 
that this reasoning is correct. While the defendant .'s not of course 
liable on the covenant itself, his conscience was affected by his notice, 
and in equity he stood in no better position than his vendor. The only 
question in such a case would seem to be, whether the vendor himself 
could have been enjoined from breach of his contract. As to this point, 
the principal case is undoubtedly correct, for agreements as to the use of 
copyrights can generally be enforced specifically, owing to the inadequacy 
of any legal remedy. High, Injunctions, § 1171. 

As regards personal property, equity will rarely decree specific per- 
formance of a contract of sale, and @ fortiori it will not enforce a covenant 
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as to the use of chattels, since there is ordinarily a sufficient remedy at 
law. And as to those chattels which are recognized in equity, shares of 
stock, for example, a restriction on their use would generally be in re- 
straint of trade, — an objection escaped in the principal case only because 
the covenant related to the use of a copyright which is itself a monopoly. 
Moreover, considerations of commercial expediency have led some courts 
to protect purchasers of chattels, even with notice, though a bill for spe- 
cific performance would have been sustained against the vendor ; as, for 
example, where the purchaser with notice of a prior mortgage of all sub- 
sequently acquired property, is protected, though a bill for a new legal 
mortgage could have lain against his vendor. Moody v. Wright, 13 Met. 
17; Hunter v. Bosworth, 43 Wis. 583. Whether the principal case would 
be followed in such jurisdictions, on the ground that patents and copy- 
rights are peculiarly favored in equity, seems somewhat doubtful. These 
considerations probably account for the surprising lack of authority on 
the point, which itself seems to indicate that the principal case is of more 
theoretical than practical interest. 





REvocATION OF LICENSES. —A distinction is made at common law 
between a parol license given to do something on the land of the licensor 
and a parol license to do an act on the licensee’s own land incon- 
sistent with some easement of the licensor. In the former the legal 
effect of the permission is merely to excuse the trespass, though the 
enjoyment of the privilege till the license is withdrawn gives an interest 
not unlike an easement. In the latter the legal effect is to extinguish an 
already existing easement. The rule as to the revocation of these 
licenses is in some respects clear. Until they have been acted upon 
both may be recalled at will. When the effect of the license is to 
extinguish an easement it is irrevocable if acted upon. Morse v. Cope- 
land, 2 Gray, 302. If, however, permission has been given to do some- 
thing on the land of the licensor, and expenditures have been made in 
reliance on it, the common law allows the licensor to withdraw the 
license. entiman v. Smith, 8 East, 308. The difficulty arises in the 
apparent injustice to the licensee in this class of cases. In some cases 
equity will interfere on the ground of equitable estoppel, and refuse to 
permit the revocation. erick v. Kern, 14 S, & R. 267, though a decision 
at law has been followed in the courts of equity in some states. 

A recent decision has refused to apply the doctrine of estoppel when 
the effect would be to create an easement. Great Falls Waterworks Co. 
v. Great Northern Ry. Co., 54 Pac. Rep. 963 (Mont.). The plaintiff, by 
parol license, laid watermains across land of a town-site company and 
used them for more than six years. Part of the land was conveyed to 
the defendant, with notice of the existence of the pipes. Subsequently 
the railway company attempted to remove the mains, and the plaintiffs 
asked for an injunction to restrain them. The court, in refusing relief, 
disapproved of estoppel as defeating the common law policy regarding 
the creation of easements. 

Whether or not equity ought to grant an injunction, which has the 
practical effect of creating an easement on the licensor’s land in favor of 
the licensee; depends in the first instance on the circumstances under 
which the license is given. If there is an agreement, on the basis of 
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which the execution of the license may be regarded as part performance, 
there is good reason to support the doctrine of irrevocability. If, on the 
contrary, as in the principal case, there is no contract which may be 
made the ground for a decree of performance, it is not clear how equity 
can give effect to a mere license, — which is at best only a gratuitous 
promise. In some cases it is said the result would be harsh to the 
licensee who has acted in good faith on the strength of the license ; but 
the ground of hardship alone is hardly strong enough to support a 
general rule, especially in view of the important results which follow the 
application of the doctrine of estoppel. The decision of the principal 
case, then, seems clearly right. 





CONVERSION OF PLEDGE.— Whether trover will be against a pledgee 
who has illegally disposed of the security, before any tender of debt or 
demand for return of the pledge, has been decided in the affirmative by 
the case of Feige v. Burt, 77 N. W. Rep. 928 (Mich.). The pledge was 
in the form of certificates of stock deposited with the defendant bank to 
cover a debt which was not met at maturity. The bank tortiously sold 
the certificates without notice to the pledgor, and appropriated the pro- 
ceeds. The depositor thereupon, without tender of the amount or demand 
for return of the stock, sued the pledgee in trover for conversion of the 
pledge. The case turns upon a point about which there is still a conflict 
of authority. See g HarvaRD Law REVIEW, 540. 

The English rule may be taken as settled that trover will not lie against 
a pledgee who has parted with the pledge unless tender has been made. 
Halliday v. Holgate, L. R. 3 Ex. 299. ‘This case is considered as over- 
ruling the earlier one of Johnson v. Stear, 15 C. B. N. S. 330, where 
the action was allowed, but the amount of damages was diminished 
to the extent of the pledgee’s interest on the theory of compensation. 
The various jurisdictions in the United States are not uniform in their 
rulings, and both views suggested by the English cases are sustained. 
Talty v. Freedman’s Savings & Trust Co., 93 U.S. 321, agrees with the 
rule of Halliday v. Holgate, supra. Neiler v. Kelley, 69 Pa. St. 403, how- 
ever, on a similar state of facts declares the law to be the same as in the 
principal case. It may fairly be said to represent the view opposed to 
the accepted English doctrine of to-day. 

It is a question, then, of choosing between these conflicting views. In 
favor of not allowing the action it may be said that until the pledgor 
makes tender of the amount for which he has pledged the security, it is 
manifestly impossible to allow him to maintain trover, which depends 
upon the plaintiff’s right to immediate possession. But is it not logical 
to say, as the court does in the principal case, that in event of a tortious 
sale by the pledgee, the pledgor is put in a position where a tender, if 
made, would be nugatory? ‘The right of the pledgee to make certain 
uses of the security may be admitted; and yet it is not at variance with 
this to argue that the pledgor should have such an interest as to defeat 
an illegal dealing by the pledgee, the ultimate result of which would be 
to divest him of his title. Moreover, the recognition of such an interest 
in the pledgor does not conflict with the requirements of commercial 
convenience, since the pledgee has it in his power to effect his ends by 
methods strictly lawful. 
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HEARSAY EVIDENCE IN MatTTERS OF PUBLIC OR GENERAL INTEREST. — 
For many years it has been the custom of English courts to allow hearsay 
evidence on a matter of public or general interest. Questions as to 
political boundaries, or public prescription, matters of public concern 
affecting the entire nation, may be established- by hearsay evidence. 
And even a matter of general interest, which affects the whole or part of 
a single community, such as manor boundaries or rights of common, are 
treated in the same way. But the English courts do not extend the 
exception to the hearsay rule so far as to allow private affairs to be thus 
established. It is true that the subject of prescription in general, whether 
public or private, was until the end of the last century supposed to be 
susceptible of proof by reputation. But Duanraven v. Llewellyn, 15 Q. B. 
1811, declared in 1850 that it was the settled rule that private prescrip- 
tion could not be shown in this way. The American law in many of the 
States goes further in allowing private boundaries to be defined by repu- 
tation. Morton vy. Folger, 15 Cal. 275 (Supt. Ct.). The intricate skein of 
individual rights in our early settlements of land could rarely be disen- 
tangled except by such a medium of proof. And this doctrine may be 
traceable to the older English rule as regards private prescription. 

The method of proof in a matter of public or general concern formerly 
consisted in showing what was its reputation in the community ante litem 
motam and this reputation had to be traditionary, not that which was 
merely current at the time. Formerly when the jurors had a right to go 
upon their own knowledge, they were expected in a question of antiquity 
to rely on what had been handed down to them from their fathers. And 
the application of the older methods is but natural when the jurors are 
listening to the testimony of a witness as to what he himself heard. 
Thayer, Cases on Evidence, p. 420, note 1. To-day, however, under the 
guise of reputation, it is stated that the specific declarations of a deceased 
person are admissible to establish a matter of public or general interest. 

The question whether hearsay evidence was admissible in a matter 
which concerned a number of persons has recently been presented to the 
Court of Appeal in England in Zvans v. The Urban District Council of 
Merthyr, 79 L. T. Rep. 578. On the issue whether a certain bit of land 
was common land or subject to any commonable rights, either of the 
“commoners of the parish of Cantreff or of the commoners of the parish 
of Llanfrynach, it was held that evidence of reputation was admissible. 
It must be taken that the reputation was such as was traditional in the 
community.. Therefore the decision is clearly correct. Disputes as to 
manor boundaries and manor rights arising frequently in England, such 
an exception to the rule against hearsay is of much practical value. And 
the extended rule in America is well suited to a country where vast tracts 
of land are rapidly being settled. 


RECENT CASES. 


AGENCY — UNAUTHORIZED CONTRACT — LIABILITY OF PRINCIPAL. — The plain- 
tiff as agent for the defendant, without disclosing the existence of his principal, en- 
tered into an unauthorized contract for the sale of fruit, which the defendant later 
approved, but failed to carry out. The plaintiff being compelled to perform his agree- 
ment, /e/d, that he was entitled to recover his commission, but not his expenses in 
fulfilling the contract. Delafield v. Smith, 78 N. W. Rep. 170 (Wis.). 
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The conclusions of the court appear quite inconsistent. Generally where a princi- 
e with full knowledge of the circumstances ratifies an unauthorized act of his agent 

e is bound thereby as fully as if he had originally authorized the act. McLean v. 
Dunn, 4 Bing. 722. If the ratification is nade in ignorance of some material circum- 
stance he may on learning all the facts disaffirm the act. Comds v. Scott, 94 Mass. 493. 
If the defendant in the principal case had a right to disaffirm the contract after the 
ratification, which does not clearly appear, he should not have been held liable to the 
plaintiff even for the commission. If the ratification was binding upon him he should 
have been held liable for both commission and expenses. 





BANKRUPTCY — ACT OF BANKRUPTCY. — A creditor obtained judgment and satis- 
faction against an insolvent debtor, judgment going by default. e/d, that the debtor 
had committed an act of bankruptcy by “ suffering or permitting a preference through 
legal proceedings.” Jn re Reichman, 91 Fed. Rep. 624 (Dist. Ct., Mo.). 

Section 3 of the Bankruptcy Act of 1898 provides that it shall be an act of bank- 
ruptcy to “suffer or permit” a preference through legal proceedings. The cor- 
responding section, § 39, of the Act of 1867 was identical: but section 35 of the same 
act provided that this preference must be “ procured by him.” Much confusion re- ~ 
sulted. The lower courts held that the mere fact of judgment suffered was sufficient - 
under section 39. Buchanan v. Smith, 8 Blatch. 153. But the Supreme Court by 
construing the whole statute held that the bankrupt must be active. Wéilson v. Cit 
Bank, 17 Wall. 473. Inasmuch as the provision of section 35 of the Act of 1867 is 
not included in the Act of 1898, the way is clear to distinguish the latter case and to 
follow the former. The words may then be applied in their-ordinary signification. In 
the principal case the debtor might have prevented judgment by filing his petition in 
bankruptcy. Accordingly, it is correctly held that .he “suffered or permitted” the 
preference. Jn re Gallinger, 1 Saw. 224; Jn re Sutherland, Deady, 344. 


BANKRUPTCY — PROPERTY VESTING IN THE TRUSTEE. — He/d, that the right of 
action for damages for a malicious prosecution suffered by the bankrupt does not pass 
to his trustee in bankruptcy. Jn re Haensell, 91 Fed. Rep. 355 (Dist. Ct., Cal.). 

Section 70 of the Bankruptcy Act of 1898 provides in general terms that rights of 
action of the bankrupt shall pass to the trustee. The law follows in this respect sec- 
tion 14 of the Bankruptcy Act of 1867. Under that provision it was always held that 
rights of action for personal torts did not vest in the trustee. Voonan v. Orton, 34 
Wis. 259; Dillard v. Collins, 25 Grat. 343. The decisions under the English Bank- 
ruptcy Laws are to the same effect. Howard v. Crowther,8 M. & W. 601; Wetherell 
v. Julius, 10 C. B. 267. Such rights of action although within the letter are not within 
the spirit of bankruptcy statutes. The sole object of these laws is to seize and dis- 
tribute the estate of the bankrupt. Then, the one test to determine, whether a right 
of action passes should be whether the injury in question directly diminished the estate 
of the bankrupt. Torts to property do so diminish the estate ; torts to the person do 
not. Hodgson v. Sidney, L. R. 1 Ex. 313; Rogers v. Spence, 13 M. & W. 580. In the 
principal case the tort is clearly personal; and the decision therefore unexceptionable. 


BILLS AND NoTES — INTERLINEATION — PRESUMPTIONS. — An interlineation on 
the face of a note appeared to have been made with the same ink, in the same hand- 
writing, and at the same time as the note. é/d, that the presumption is that the al- 
terations were made before delivery. Muldaner v. Smith, 78 N. W. Rep. 140 (Wis.). 

In accord with the reasoning of the principal case it has been held that any altera- 
tion is prima facie presumed to have been made before delivery. Franklin v. Baker, 
48 Ohio St. 296; Wilson v. Hayes, 40 Minn. 531. Other cases hold that any alteration, 
whatever its character, is presumed to have been made after delivery and that this 
presumption can be rebutted only by extrinsic evidence. Knight v. Clement, 8 A. & E. 
215; Citizen’s Nat. Bank of Baltimore v. Williams, 174 Pa. St. 66. It seems a simpler 
and a better view to say there is no presumption either way. Hagan v. Merchants & 
Banker’s Ins. Co., 81 Iowa, 321. The pleadings will then determine on whom rests the 
burden of explaining the alteration. If the plea is zon assumpsit the jury must be satis- 
fied from the appearance of the note, or from other evidence offered by the plaintiff, 
that the alteration was made before delivery. If, however, the defendant admits the 


execution but relies on an alteration made after delivery he must establish that it was 
so made. 


CONSTITUTIONAL LAW — EMINENT DOMAIN — ADDITIONAL SERVITUDES. — 
Held, that the erection of electric light poles on a country road, the fee of which is 
in the abutter, is not an additional servitude where the poles are erected for the pur- 
pose rh lighting the highway. Palmer v. Larchmont Electric Co., 52 N. E. Rep. 1092 
(N. Y.). 


8 
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Held, that the placing of telephone poles on a highway the fee of which is owned 
by the abutter imposes an additional servitude for which compensation must be made. 
Nicoll v. New York & N. F. Tel. Co., 42 Atl. Rep. 583 (N. J., C. A.). : 

The distinction, which the former of these cases admits to exist, between the legiti- 
mate uses of a country road and of a city street is becoming generally recognized. If 
it be accepted, great difficulty will be found in its application, —in drawing the line 
between rural and urban districts. To adopt the incorporation of the town or city as 
the criterion is not in all respects satisfactory, and any other test is too vague to be 
acceptable. However, it is admitted that even country highways are subject to the 
easement of passage; and everything which renders the passage safer or more con- 
venient may be included therein. The erection of poles for purposes of lighting was 
therefore correctly held to fall within the narrowest definition of a highway. It does 
not appear whether the poles were to be used for furnishing electricity to private per- 
sons. Such fact might be thought to make a difference. Cf Bloomfield, &c. Gas Light 
Co. v. Calkins, 62 N. Y. 386. : 

The second of the two principal cases follows the great weight of authority in hold- 
ing telephone poles to impose an additional servitude. Croswell, Electricity, §§ 112, 
116. But the contrary view has received influential support. Pierce v. Drew, 136 Mass. 
75. The report does not state whether the highway in question was regarded as rural 
or urban, if that fact be deemed material. 


CONTRACTS — ACCORD AND SATISFACTION. — Hée/d, that where a debtor was in- 
solvent, the receipt of part of the sym due without delay or litigation was good con- 
a re a release of the balance. Shelton v. Fackson, 49 S. W. Rep. 415 (Tex., 

iv. App.). 

The departure in this case from the well known rule, that payment of part of a debt 
does not discharge the whole, rests on an arbitrary distinction. The consideration 
which the court finds for the release in the avoidance of delay and litigation exists in 
every case where a creditor compromises with a reluctant debtor. The decision is but a 
fresh illustration of the inveterate hostility of courts, generally, to the technical rule. 
Jaffray v. Davis, 124 N. Y. 164; Smith v. Ballou, 1 R. 1. 496. In Minnesota the dis- 
tinction taken in the principal case as to insolvency has been carried to an extreme 
limit and it has been held that partial payment discharged the debtor where he was 
thought to be insolvent though it shavanele appeared that he was not. ice v. London, 
etc. Mortgage Co.,72 N. W. Rep. 826 (Minn.). The multiplication of such exceptions as 
these leaves the law in a state of some confusion, but it has the practical advantage of 
considerably lessening the hardship which would follow a rigid observance of the rule. 
See 12 Har. Law REV. 515, 521. 


CONTRACTS — AUCTION. — At an auction, which had been advertised as “ unre- 
served,” ithe plaintiff bid one dollar more than the previous bidder. e/d, that the 
auctioneer may refuse the bid since it might not be to the seller’s advantage to accept 
such a slight advance. Taylor v. Harsett, 55 N. Y. Supp. 988 (Sup. Ct., App. Term). 

There is a dictum in the case to the effect that the auctioneer is to be considered 
as the offeror, but the weight of authority is contra to this position. Harrod v. 
Nickerson, 1. R. 8 Q. B. 286; Spencer v. Harding, L. R. 5 C. P. 561. Granting its 
soundness the result reached by the court does not follow, for the offer of the highest 
bid then completed a unilateral contract, rescission of which by one party was impos- 
sible. Though the decision is untenable on the grounds assigned, the result is in ac- 
cord with what may be regarded as the proper view, namely, that the making of the 
bid is the offer, and that it is accepted and made a binding unilateral contract by the 
fall of the hammer. Until that time, therefore, it is not binding on either party, and 
may be withdrawn by the bidder, Payne v. Cave, 3 T. R. 148; or rejected by the 
auctioneer, Mainprice v. Westley, 6 B. & S. 420. 


CONTRACTS — MORAL CONSIDERATION. — The plaintiff by mistake repaired the 
defendant’s house, and the latter, when apprised thereof, promised to pay him. /eé/d, 
that the promise is binding. Drake v. Bell, 55 N. Y. Supp. 945 (Sup. Ct., Sp. Term.). 

A age at the request of the testator promised the latter that he would pay the 
ey $1500. Held, that the promise is binding. Lawrence v. Oglesby, 52 N.E. Rep. 

5 (Ill.). 

m These cases represent two phases of the theory of moral consideration which have 
received judicial recognition in this country. It fe been held that a moral obligation 
is a good consideration. Ldwards v. Nelson, 51 Mich. 121 ; Holden v. Banes, 140 Pa. 
St. 63. Other courts have taken the view that a moral obligation is not a good con- 
sideration except when founded on value previously received from the promisee. 
Goulding v. Davidson, 26 N.Y. 604; Boothe v. Fitzpatrick, 36 Vt. 681. Neither of these 
views is consistent with the weight of authority. Hawkes v. Saunders, Cowp. 290, on 
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which both of the principal cases are based, was in effect overruled by Zastwood v. 
Kenyon, t1 A. & E. 438. The latter case is followed in most of the States and the idea 
that any past or moral obligation can be a sufficient consideration to support a promise 
has been generally repudiated. Mills v. Wyman, 20 Mass. 207; Freeman v. Smalley, 
38 N. J. Law 383. 

CoNTRACTS— RESTRAINT OF TRADE— LIMITATION AS TO SPACE.— The de- 
fendant covenanted that for twelve months after leaving the employ of the plaintiff he 
would not engage in the business of a hay or straw merchant within the United King- 
dom. Heé/d, that the covenant is not void as in restraint of trade, since the restriction 
is not in excess of what is reasonably necessary for the plaintiff's protection. Under- 
wood v. Barker, [1899] 1 Ch. D. 300. 

The above decision follows the now settled English law. ordenfelt v. Maxim 
Nordenfelt, etc., Co., [1894] App. Cas. 565; see 8 Har. Law REV. 355; 359. Ina 
majority of the jurisdictions in this country the test applied in the principal case has 
been adopted. Diamond Match Co. v. Roeber, 106 N. Y. 473; Fowle v. Park, 131 U.S. 
88. However, in certain States the courts consider it against public policy to enforce 
contracts which will drive a man out of his own State in order to carry on any particular 
trade. Lange v. Werk, 2 Ohio, 520; Wright v. Ryder, 36 Cal. 342. As the question © 
is purely one of public policy, the English rule appears more satisfactory. The injury 
to the public caused by such a personal restriction must be very slight, and therefore the 
importance of holding parties to contracts entered into dona fide seems a prevailing 
consideration. 


CORPORATIONS — MALICIOUS PROSECUTION. — Hé/d, that a corporation may be 
c —— in an action for malicious prosecution. Comford v. Carlton Bank, [1899] 
1 Q. B. D. 392. 

The great weight of authority is in accord with this case. Edwards v. Midland Ry. 
Co., 6 Q. B. D. 287 ; Goodspeed v. The East Hadden Bank, 22 Conn. 530; Reed v. Home 
Savings Bank, 130 Mass. 443. It was formerly thought that a corporation could not 
entertain malice, because, as Lord Bramwell said, it had no mind. Adbrath v. North 
Eastern Ry. Co., 1. App. Cas. 247, 250-51. But a corporation has sufficient legal 
capacity to make a contract, or plan a railroad. If it is to obtain benefits by means of 
this capacity, it should also incur liabilities. Of course, malice on the part of an agent, 
merely, is insufficient. Lake Shore, etc., Ry. Co. v. Prentice, 147 U.S. 101. It must be 
authorized or sanctioned by the corporation, in such a manner as would create liability 
in an individual principal. Denver, etc. Ry. v. Harris, 122 U.S. 597. That done, there 
seems to be no reason, inherent in the nature of a corporation, which should relieve it 
from liability for malicious prosecution. 


CORPORATIONS — MUNICIPAL CORPORATIONS — LIABILITY FOR SERVANT’S ToRTs. 
— Held, that the — imposed by statute on New York City of removing dirt from the 
streets and ashes and garbage from abutting residences is a quasi-private duty, and the 
city is liable for the torts of its servants while performing it. Qusl/ v. Mayor of New 
York, 55 N. Y. Supp. 889 (Sup. Ct., App. Div., Second Dept.). 

The case refuses to follow Davidson v. New York, 54 N. Y. Supp. 51. It is also 
contra to Love v. City of Atlanta, 95 Ga. 129. These cases proceed on the ground, that, 
as the municipality performs such duties for the preservation of the public health, it 
is exercising a police power delegated to it by the State, and is therefore acting in a 
governmental capacity. The principal case regards the duty as essentially a private 
one, resting originally on the individual property owner, and assumed by the munici- 
pality merely for the convenience and advantage of its citizens. The latter is certainly 
the more desirable, and seems also the better view. It is more consistent with the 
historical development of the assumption of such duties by municipalities, and the re- 
sult is in accord with the general tendency, shown by recent cases, to broaden the 
liability of public corporations for the tortious acts of their agents. Goodnow, Munici- 
pal Home-Rule, 167-183. For a close case in which the opposite result was reached, 
see 12 HAR. LAW REV. 217. 


CRIMINAL LAW — BIGAMY — DEFENCES. — The defendant was indicted for bigamy 
under the usual statute. Ae/d, that the fact that he was fraudulently induced to be- 
lieve that a divorce from his first wife had been duly obtained is no defence. Russell 
v. State, 49 S. W. Rep. 821 (Ark.). See Nores. ; 


CRIMINAL LAW—INSANITY— BURDEN OF PROOF. — In a trial for murder, 4e/d, 
that when evidence of insanity is introduced by the accused, the burden of proving his 
sanity is on the prosecution. Arown v. State, 25 So. Rep. 63 (Fla.). 

All authorities agree that the prosecution can rest on a presumption of sanity 
till evidence to the contrary is offered. There is, however, considerable conflict as to 
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where the burden of proof lies after the introduction of such evidence. In the majority 

of states the accused must establish his insanity. State v. Lawrence, 57 Me. 574; Par- 

sons v. State, 81 Ala, 577. The principal case, Gousver, takes the better view. People 

- ~~ 17 Mich. 9; Davis v. United States, 160 U. S. 469. See 11 Har. Law 
EV. 62. 


DAMAGES — LIQUIDATED DAMAGES — PENALTIES. — A manager contracted with 
actors for their services, stipulating that they should pay a “ penalty” of $500 for a 
breach of the engagement or of any of its conditions. The engagement was broken. 
feild, that the manager is entitled to recover the sum named as liquidated damages. 
Lastor v. Solomon, 55 N. Y. Supp.956. (Sup. Ct., App. Term.) 

The court apparently rests its decision on the ground that the stipulated sum was 
not disproportionate to the breach complained of. The important point that the penalty 
was also attached to the breach of any one of several subsidiary conditions was dis- 
missed with the remark that the court cannot say that with respect to them, “ the amount 
in question transcends the permissible limit of liquidated damages.” But it seems 
that this very provision should have turned the decision the other way. If a stipulated 
sum violates the principle of compensation as to any of the conditions to which it is 
applicable, it should be treated as a penalty. emdle v. Farran, 6 Bing. 141. And if 
the court is in doubt as to its nature it should hold it a penalty. Hoag v. McGinnis, 
22 Wend. 163. Moreover, when the contract does not refer to the fixed sum except as 
a penalty, courts are extremely reluctant to allow it to be recovered as liquidated 
damages even though it is not otherwise objectionable. Zaylor v. Sandiford, 7 Wheat. 
13; 1 Sedg., Dam. 8th ed., § 410. 


EVIDENCE — CONFESSIONS — QUESTION FOR Court. — Hée/d, that the question 
whether a confession was voluntary or not may be left to the jury with proper 
instructions. Commonwealth v. Shew, 42 Atl. Rep. 377 (Pa.). 

The principal case represents a not uncommon practice among presiding judges of 
leaving the confession and the evidence bearing on the manner in which it was 
obtained to the jury, with directions to disregard the confession if they find it was 
involuntary. The practice, however, is indefensible on principle. People v. Barker, 
60 Mich. 277; Commonwealth v. Smith, 119 Mass. 305. There are properly two ques- 
tions in such cases: first, the admissibility or competency of the confession, and, 
second, the weight to be given to it. The former is always a question for the court, 
and the latter for the jury. Commonwealth v. Culver, 126 Mass. 464. Accordingly, 
the jury may give no weight to the confession when admitted if they believe it was 
involuntary; but before admitting it to them the judge should determine that the con- 
fession was voluntarily made, for its admissibility depends on that. /i/e v. Common- 
wealth, 29 Pa. St. 429; Rufer v. Egner, 25 Ohio St. 464. 


EvIDENCE — IMPEACHMENT OF WITNESS.—A witness summoned by the defend- 
ant testified on an immaterial point. He was then called by the plaintiff as witness 
for him. e/d, that the defendant may impeach the witness. Fa// Brook Coal Co. v. 
Hewson, §2 N. E. Rep. 1095 (N. Y.). 

The common law rule, that no one can impeach his own witness, has been largely 
altered by statute, but still remains in force in New York. Coulter v. American, etc. 
Express Co., 56 N. Y. 585. In accord with the early English decisions the principal 
case holds that no one becomes a witness within its meaning until he has given testi- 
mony material to the issue. Creevy v. Carr, 7 C. & P.64; Wood v. Mackinnon, 2 Moo. 
& R. 273. The rule itself rests on the theory that the party who summons a witness 
in effect guarantees his veracity, and should therefore be estopped from proving him 
untrustworthy. Selover v. Bryant, 54 Minn. 434; Pollock v. Pollock, 71 N. Y.137. But 
at best this reasoning is artificial and unsatisfactory, 11 Am. Law Rev. 261. Accord- 
ingly the principal case may well be supported in, limiting the application of the 
general rule, and allowing the party who summons a witness to impeach such witness 
when he has not contributed to the support of his case. 


EVIDENCE — MALICIOUS PROSECUTION — QUESTION FOR CourRT. — In an action 
for malicious prosecution, 4e/d, that the question, whether or not the established facts 
of the case constituted probable cause, was properly submitted to the jury. Owens v. 
New Rochelle, etc. Co., 55 N. Y. Supp. 913 (Sup. Ct., App. Div., Second Dept.). 

In determining the question of probable cause in an action for malicious prosecu- 
tion, it is the almost universal rule that the function of the jury is merely to find from 
the evidence what are the ultimate facts, while the duty of applying the law to such 
facts is exclusively for the court. Panton v. Williams, 2 Q. B. 169; Smith v. Munch, 
65 Minn. 256; 2 Thompson, Trials, § 1618. The explanation of this doctrine, which is 
a departure from the usual mode of distinguishing between the functions of the court 
and jury, is chiefly historical. Thayer, Prelim. Treat. Ev. 221-231. In actual practice 
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the rule has a beneficial effect. It avoids the danger that the jury may indulge an un- 
just prejudice, which it is very apt to entertain against a defendant in this action. The 
holding in the principal case, then, can hardly be justified. It probably resulted from 
a misconception of the law as laid down in former New York decisions. Cf Beeson v. 
Southard, 10 N. Y. 236; Heyne v. Blair, 62 N. Y. 19. 


EvIDENCE— PAROL EVIDENCE RULE.—In an action on a bond of indemnity the 
defendant wished to show that it had been given upon an unfulfilled promise by the 
plaintiff to notify the defendant promptly of any default by the principal debtor. e/d, 
that the evidence is inadmissible. Mason & Hamlin Co. v. Gage, 78 N. W. Rep. 130 
(Mich.). 

T ~ case is undoubtedly correct. It is a general rule that parol testimony cannot 
be received to add to or subtract from the terms of a written contract. Angell v. Duke, 
32 L. T. Rep. N. Ss. 320. This is founded on a presumption that the parties have 
included all the terms and conditions in the writing. The case, therefore, is governed 
rather by a rule of the substantive law of contracts than by a rule of evidence. It is 
permissible, however, for the obligor to show that there was a condition precedent to 
the contract taking effect. This is not adding to the agreement but showing that in 
fact there was no contract. Pym v. Campbell, 6 E. & B. 370; Earle v. Rice, 111 Mass.° 
17. In the present case, however, the agreement was binding when made, and the 
defendant wished to show that later, owing to a condition subsequent not contained in 
the writing, it had become void. To allow this would certainly be to vary the terms of 
the contract. Beard v. Boylan, §9 Conn. 181; Aultman & Taylor Co. v. Gorham, 87 
Mich. 233. 


INSURANCE — WARRANTY — CONSIDERATION. — The insured in a policy of fire 
insurance, agreed to keep a complete record of his business and to deposit his books 
in a fireproof Safe at night. He/d, that the agreement was without consideration and 
void, and a failure to perform it did not bar a right of action upon the policy. 
Mechanics’ & Traders’ Ins. Co. v. Floyd, 49 S. W. Rep. 543 (Ky.). 

The contract was unilateral, and the payment of the premium was the whole con- 
sideration for the assumption of the risk by the insurer. After that nothing remained 


. to be done by the insured which required consideration. Worsley v. Wood,6 T. R. 710. 


The so-called warranty or covenant by the insured was in the nature of a condition 
precedent in effect, but subsequent in form, and should have been literally performed 
by the insured to entitle him to recover. Leroy v. Market Fire Ins. Co., 39 N. Y. 90. 
Unlike a warranty made by the vendor of a chattel it was not a collateral agreement. 
A failure to observe this distinction has led the court in the principal case into error. 
Moreover, the parties here expressly stipulated that the insurer should not be liable 
upon the policy if the insured did not perform the agreement —a point which the 
court apparently overlooked. The case seems unsound in any point of view. 


INTERPRETATION OF STATUTES — INTERNAL REVENUE— REBATE OF TAX. — 
Sec. 61, c. 349 of the Acts of Congress for 1894 provides that any manufacturer finding 
it necessary to use alcohol in the arts, etc., “may use the same under regulations to be 
prescribed by the Secretary of the Treasury, and on satisfying the collector . . . that 
he has complied with such regulations and has used such alcohol therein, and exhibit- 
ing and delivering up the stamps which show that a tax has been paid thereon, shall be 
entitled to receive” repayment of such tax. No regulations were made by the Secre- - 
tary. The plaintiff used alcohol in the arts ; tendered to the collector evidence of such 
use, together with stamps showing payment of the tax thereon; and requested the col- 
lector to visit the factory and satisfy himself that the alcohol had been so used. eid, 
that the plaintiff is not entitled to repayment of the tax, since the making of the regula- 
tion is a condition precedent to the existence of any right of rebate. Dunlap v. United 
States, 19 Sup. Ct. Rep. 319. Brown, White, Peckham, and McKenna, JJ., dissenting. 

The decision is an interesting and important one to commercial interests. It is a 
little difficult to see why the wording of the statute required the construction put upon 
it by the majority of the court, especially as the result is to destroy all effect of the 
act, since the Secretary has found it impracticable to make the necessary regulations. 


NATIONAL BANKS — SECURED CREDITORS. — He/d, that under the existing Na- 
tional Banking Act secured creditors of an insolvent national bank are entitled to divi- 
dends fro rata to their original claims without regard to the securities held. Merril/ v. 
Nat. Bank of Jacksonville, 1g Sup. Ct. Rep. 360. See Novgs. 


PARTNERSHIP — PARTNERSHIP PROPERTY — EXEMPTIONS. — The -plaintiff, an in- 
dividual creditor of the defendant, recovered judgment against him and levy was made 
on the debtor’s undivided interest in certain partnership property consisting of four 
mules. The partnership was dissolved, and two of the mules surrendered to the de- 
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fendant. In an action to enforce a lien on them, 4e/d, that the defendant is protected 
by a statute providing that two work-beasts of an individual are exempt from execution. 
Southern Macv yd Coal Co. v. Smith, 49 S. W. Rep. (Ky.). 

It is held in Kentucky that a partner cannot claim exemptions out of partner- 
ship property against a partnership creditor. Green v. Taylor, 98 Ky. 330. This 
case presents the question of whether a partner can claim exemptions out of partnership 
property as against his individual creditor. When such a creditor has an execution 
levied on the debtor’s interest in the firm assets, he secures the right to go into equity 
and force a settlement of the partnership. Mixon v. Mash, 12 Ohio, 647. His exe- 
cution creates a lien on the property, subject to its liability as partnership property. 
Pierce v. Jackson, 6 Mass. 242. But the moment the partnership is settled and it is 
ascertained that some part of the property belongs to the debtor, his right to exemption 
is fixed and superior to the claim of the execution creditor. Such is the effect of the 
principal case, and it is doubtless correct. It is interesting to notice that under the 
peculiar circumstances here presented a like result would have been reached had 
the court proceeded on the entity theory. . 


PATENTS — NovELTY — EvIDENCE. — In an infringement suit evidence of imme- 
diate commercial success was introduced to support the patent. /e/d, that until inven- 
tion ” — evidence cannot be considered. Way v. McClarin, 91 Fed. Rep. 663 
(Cir. Ct., Pa.). 

The principal question presented is left in doubt by the authorities. Novelty is the 
primal requisite of invention; and immediate commercial recognition has, indeed, a 
certain probative force on the question of novelty. Until recently the United States 
Supreme Court spoke of such recognition as “most pregnant evidence of novelty.” 
Magowan v. New York Belting Co. 141 U.S. 332. But later decisions of that court 
have tended toward the narrower view expressed in the principal case. Duer v. Corbin 
Lock Co., 149 U.S. 216. It is clear that the true criterion of invention is intrinsic — the 
introduction of a new mechanical combination or principle. Hotchkiss v. Greenwood, 4 
McLean, 456. Therefore, articles of commerce are not patentable merely because they 
are new. Union Paper Collar Co. v. Van Dusen, 23 Wall. §50. Moreover, commercial 
success is as apt to be due to extensive advertising and energetic selling as to novelty 
in invention. For these reasons the decision in the principal case, that such evidence 
is never to be considered unless the case is one of doubt, seems most politic. 


PERSONS — MARRIED WOMEN — ALIENATING HUSBAND’s AFFECTIONS. — Held, 
that a married woman cannot maintain an action against a third person for alienating 
her husband’s affections. Morgan v. Martin, 42 Atl. Rep. 354 (Me.). See Norrs. 

PROPERTY — ADVERSE POSSESSION — TACKING. — He/d, that a landowner is de- 
prived of his title if the combined periods of occupancy of his disseisor and of the 
vendee of his disseisor equal twenty years. Frost v. Courtis, 52 N. E. Rep. 515 (Mass.). 
See Nores. 

PROPERTY — EASEMENTS — PAROL LICENSE. — The plaintiff had laid a water main 
across the defendant’s lands under a parol license and had maintained it for more than 
six years. eld, that the plaintiff is not entitled to an injunction restraining the de- 
fendant from taking up the pipes. Great Falls Waterworks Co. v. Great Northern Ry. 
Co., 54 Pac. Rep. 963 (Mont.). See Nores. 


PROPERTY — PLEDGE — CONVERSION. — The plaintiff deposited certificates of stock 
with the defendant as security for a debt. On default, the defendant sold the stock 
without notice to the plaintiff, who brings trover without tender of payment. He/d, 
that the plaintiff can recover. Feige v. Burt, 77 N. W. Rep. 928 (Mich.). See NoTEs. 


PROPERTY — REVOCATION OF LICENSE— EQUITABLE REMEDY. — The plaintiff 
artially constructed a logging railroad over the defendant’s land under a license, written 
Bat not sealed. The defendant having revoked the license, 4e/d, that equity will not 
enjoin him from interfering with the plaintiffs work, since no incorporeal interest in 
land can be created without a deed. Mowlin Lumber Co. v. Wilson, 78 N. W. Rep. 
338 (Mich.). 

The authorities on this point are about equally divided, many cases being in accord 
with both the reasoning and the result reached in the above decision. Owen v. Field, 
94 Mass. 457; St. Louis Nat. Stock Yards v. Wiggin’s Ferry Co., 112 Ill. 384. An op- 
posing line of cases proceeds upon the principle that the licensor, in equity, should 
not be allowed to exercise his legal right to revoke, where the licensee has expended 
money on the land, so that a revocation would work a material fraud upon him. Claré 
v. Glidden, 60 Vt. 702; Campbell v. Indianapolis, &c, Ry. 110 Ind. 490. The latter 
view avoids the difficulty stated in the principal case, as it does not involve the creation 
of any interest in land by virtue of the license, and the result thus reached seems pre- 
ferable on general grounds of justice and equity. 
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Ricuts IN A DEAD Bopy. — The widow of a decedent was in possession of his 
body. Hée/d, that a Court of Probate improperly awarded the custody to a stranger 
for the purpose of burial. O’ Donnell v. Slack, 55 Pac. Rep. 906 (Cal., Sup. Ct.). 

The result reached is doubtless correct, the right of the family to a decedent’s body 
being recognized everywhere in this country. There is, however, some uncertainty as 
to the nature of that right. In the principal case the court is inclined to view it asa 
quasi-property right. Pierce v. Proprietors of, etc. Cemetery, 10 R. 1.227. It has been 
suggested that it would be more appropriate to classify it with those rights which rise 
out of the family relation, such as the right of a husband to the consortium of his wife. 
5 Har. Law Rev. 285. This explanation avoids many difficulties which arise in 
treating the subject as a branch of the law of property and is quite consistent with the 
results reached in the cases. Larson v. Chase, 47 Minn. 307. It also finds support in 
the disposition of the courts to award the disposal of the body of a married person to 
the husband or wife rather than to the next of kin. Hackett v. Hackett, 18 R. 1.155. See 
10 Har. Law REV. 51. 


SURETYSHIP — EXTENSION OF TIME— DISCHARGE OF SURETIES. — The obligee 
of a bond agreed to extend the time of payment for a fixed period, the obligor promis- | 
ing to pay the debt and interest at the expiration of that time and not before. ée/d, 
that the agreement was invalid for want of consideration and did not discharge the 
sureties. Olmstead v. Latimer, 53 N. E. Rep. 5 (N. Y.). 

It is difficult to uphold this decision, although it has the support of some cases in 
other jurisdictions. Adel v. Alexander, 45 Ind. 523; Hale v. Forbis, 3 Mont. 395. Even 
if one adopts the theory that to make the promise of the obligee binding the promise 
of the obligor must be to do something which will work a legal detriment to the latter, 
there is a good consideration here. The giving up by the obligor of the right to pay 
his debt at any time before the expiration of the period of extension is the surrender 
of a valuable legal right, and a sufficient consideration for the undertaking of the 
obligee. Ostrander v. Everest, 44 Minn. 419. Further, by such agreement the debtor 
postpones the running of the statute of limitations against his obligation, and this in 
itself is enough to support the creditor’s promise. See Garrett v. Brock, 27 Ga. 576. 
The agreement in the principal case, therefore, it seems, was valid and the sureties 
should have been discharged. 


ToRTS — DECEIT — REPRESENTATIONS OF VALUE.— The defendant induced the 
plaintiff to purchase an interest in a patent on harness buckles by false statements in 
regard to the cost of manufacturing the buckles. é/d, that an action for deceit lies. 
Braley v. Powers, 42 Atl. Rep. 362 (Me.). 

The better view seems to be that false statements by the vendor as to the cost of an 
article may be actionable. Fairchild v. McMahon, 139 N. Y. 290; Weekes v. Burton, 
7 Vt.67. Some courts, however, hold that such statements are to be regarded as 
mere “ seller’s talk,” and will not support an action unless the vendor is in a position 
to have special knowledge of the subject. Bourn v. Davis, 76 Me. 223; Mooney v. 
Miller, 102 Mass. 217; Stover v. Wood,26 N. J. Eq. 417. According to either view the 
principal case is correctly decided. Statements by the patentee as to the cost of man- 
ufacturing the article do not properly come under the head of “seller’s talk.” In such 
a case the vendor clearly has special knowledge on which the vendee is entitled to rely. 


TORTS —INTERFERENCE WITH BUSINESS — CONSPIRACY.—A granite manufac- 
turers’ association adopted a resolution forbidding trading in granite except with 
members of the association. The by-laws imposed a fine for a violation of the rules, 
and the effect was practically to destroy the plaintiff’s business. A¢/d, that the mem- 
bers of the association are liable to the plaintiff, although they made no attempt to 
influence persons outside of the association. Boutwell v. Marr, 42 Atl. Rep. 607 (Vt.). 

The case is unsatisfactory because no authority is cited, but interesting from the 
fact that the only coercion was that exercised on the members of the association by the 
fine. In this the court found “ unlawful means.” It seems clear the English courts 
would not allow recovery in such a case as this. <A//en v. Flood, [1898] App. Cas. 1; 
Huttley v. Simmons, 14 Times L. R. 150; Mogul Steamship Co. v. McGregor, 15 Q. B. D. 
476. There are also American cases contra. Macaulay v. Tierney, 19 R. 1.255; Bohn 
Mfg. Co. v. Hollis, 54 Minn. 223. The principal case is an extreme example of the 
length to which some American courts go in allowing recovery in these cases. Barr 
v. Essex Trades Council, 53 N. J. Eq. to1. On the facts as stated it seems an unjustifi- 
able attempt to furnish a legal remedy for the hardships of competition by combination, 
and is hardly to be supported either on legal theory or on the ground ps public policy. 

TRUSTS — GRATUITOUS DECLARATION — REVOCATION. — The deceased had her 
bank-book made out to her in trust for X. Later she surrendered the book to the 
bank, and took a new one in trust for Y. Both trusts were gratuitous. é/d, that the 
trust in favor of X was revoked, and Y is entitled to take as cestui gue trust. Fennings 
v. Hennessey, 55 N. Y. Supp. 833 (Sup. Ct., Trial Term, N. Y. Co.). 











64 HARVARD LAW REVIEW. 


The facts in the case do not show clearly whether an enforceable trust in favor of 
X was established. A trust can certainly be created by a gratuitous declaration similar 
to the one in the present case, and when once created is irrevocable. Martin v. Funk, 
75 N. Y. 134; Fellow’s Appeal, 93 Pa. St. 470. If, however, the declaration of trust 
was merely for the purpose of evading some by-law of the bank and no trust was 
actually intended, equity will not enforce it, and will permit a revocation. Arabrook v. 
Boston Bank, 104 Mass. 228; Markey v. Markey, 73 N.Y. Supp. 925. Extrinsic evi- 
dence is admissible in such cases to explain the true character of the transaction. 
Cunningham v. Davenport, 147 N. Y. 43. No evidence appears to have been offered 
in explanation in the present case, however, and, from the meagre facts given, it ap- 
pears that an irrevocable trust had been established, and that the first cestud gue trust, 
X, having the prior equity, should have been allowed to recover. 


REVIEWS. 


THE JURISDICTION OF FEDERAL COURTS AS LIMITED BY THE CITIZENSHIP 
AND RESIDENCE OF THE ParTIES. By Howard M. Carter of the 
Chicago Bar. Boston: Little, Brown, & Co. 1899. pp. xxviii, 303. 

The plan of making a book on a narrow subject, one which usually 
forms a chapter or two of a book, instead of a whole book, has much to 
commend it. A thoroughness and care of treatment is possible, which is 
hardly attainable in a large field ; and the book before us contains cer- 
tainly the most complete and useful discussion in print on the topic with 
which it deals. Nevertheless, it is not so good a book as it should be. It 
seems unduly expanded in the way of quotations for nearly, if not quite, 
roo of the 247 pages which constitute the body of the work are made up 
of such material ; yet in spite of this elaboration the real defect is lack 
of thoroughness. It is not too much to ask of the author of a book 
covering so small a field, in which, moreover, all the authorities are con- 
tained in the reports of the Federal Courts, that his work shall be abso- 
lutely exhaustive, not simply in the treatment of principles, but in the 
citation of cases. Mr. Carter’s work does not come up to this standard. 

Not only are the citations from the Federal Reporter not exhaustive, but 

important recent decisions of the Supreme Court are omitted. Sar- 

rows S. S. Co. v. Kane, 170 U.S. too, on the right to sue an alien in any 

District, St. Joseph & G. I. R.R. Co. v. Steele, 167 U.S. 659, in regard 

to the citizenship of a corporation chartered by several states, Mexican 

Nat. R.R. Co. v. Davidson, 157 U.S. 201, on what is a chose in action 

within the meaning of the statutes governing the jurisdiction of the 

United States courts, are each the latest decision on an important point 

dealt with by this book, yet not one of these cases is cited. On page 169 

there is something more than an error of omission. It is stated that the 

appointment by a foreign corporation in compliance with a statute of an 
agent authorized to receive service of process is not a waiver of its right 
to insist on being sued in the State of its incorporation. For this state- 
ment a case of half a page in the Federal Reporter is cited. But the 
contrary has been decided in other Circuits in at least three cases not 
cited either in that case or by Mr. Carter. Consolidated Store Service Co. 

v. Lamson Consolidated Store Service Co., 41 Fed. Rep. 833; Gilbert v. 

New Zealand Ins. Co., 49 Fed. Rep. 884; Youmans v. Minn. Title Ins. & 

Trust Co., 67 Fed. Rep. 282. It seems very possible that a difference in 

the wording of different statutes might cause the same judge to make 

varying decisions as to whether such an appointment operated as a 

waiver. S. W. 
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An INTRODUCTION TO THE HISTORY OF THE LAW OF REAL PROPERTY. 
With Original Authorities. By Kenelm Edward Digby, M. A., 
assisted by William Montagu Harrison, M. A. Fifth Edition. 
Oxford: At the Clarendon Press. London: Henry Frowde. 1897. 
pp. xiv. 448. ; 

A new edition of a work so well known as Digby’s History of the Law 
of Real Property might be dismissed without extended comment. Espe- 
cially is this so in the present instance, as the changes from the last 
edition are practically limited to revision in the light of Pollock and 
Maitland’s History of English Law. But the book is such a good one, 
that even under these circumstances some space may perhaps be justi- 
fiably devoted to it. 

Mr. Digby is one of those who find the source of the English manorial 
system in the Teutonic village community rather than in any Roman 
prototype. ‘To an account of the growth of this system from its begin- ~ 
nings under the Anglo-Saxons to its final development after the conquest 
he devotes the early part of his book. Though his method of incorpo- 
rating copious extracts from Glanvill and Bracton in his text, to such an 
extent as to make his own work at times extremely fragmentary, renders 
this portion of the book less readable than might be desired, yet it is 
needless to say that it contains much that is of interest to the unlearned. 
One may read here of the origin of dower in the marriage gift of land or 
chattels by the husband.to his wife; of the change by which the interest 
of a lessee for years grew from a mere contract right against the lessor to 
a property right against the world, and still did not lose its original 
character as part of the personal estate; of the early conception of servi- 
tudes as so far partaking of the nature of freehold rights that the appro- 
priate remedy for their disturbance was the assize of novel disseisin ; of 
the distinction between the notion of a remainder, peculiar to English 
law, and the “substitution” of some of the systems based on the civil 
law. 

Perhaps the most satisfactory part of the book is that which deals with 
the origin of uses and the effect of the Statute. The curiously scholastic 
spirit in which the latter was construed, and the realistic conception of a 
use which led to the doctrine of the non-applicability of the statute to a 
“use on a use” are interestingly treated. ‘The curious point is that 
these effects of the Statute of Uses are the result, not of consideration of 
public policy influencing either the legislature or the tribunals, but of the 
supposed logical consequences of the metaphysical conception of a use.” 
p- 371, note. 

The author occasionally asserts views the soundness of which, in the 
light of recent criticism, may certainly be questioned. For example, he 
speaks (p. 364) of the so-called rule that an estate cannot be limited to 
the unborn son of an unborn person as something entirely distinct from 
the rule against perpetuities. And on page 361 he says that if a limita- 
tion could be regarded as a remainder, it became settled Jaw that it could 
not be regarded as a springing or a shifting use, even though void as a 
remainder. Mr. Gray, in his book on Perpetuities, has pointed out that 
the application under such circumstances of the doctrine that future 
limitations should be construed as remainders wherever possible, not 
only seemed “ the very wantonness of destruction,” but was not required 
by the authorities. 

9 
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But, on the whole, Mr. Digby’s work is careful and scholarly, and no- 
where else can one find so much learning on the history of our land law 
compressed into so small a space. : R. G. D. 





A TREATISE ON THE LAW OF CONTRACT OF PLEDGE. As governed by 
both the Common Law and the Civil Law. By Henry Denis. 
New Orleans: F. F. Hansell & Bro., Ltd. 1898. pp. xxxi, 619. 

This book is not in any way an attempt to write a comprehensive text- 
book on the law of pledge, —it aims simply at an examination of the pre- 
sent state of the common law on the subject in comparison with the 
civil law from which it is largely derived, and with the later forms of the 
civil law, — particularly the Louisiana Code. In the civil law pledges 
are a definite branch of the law clearly understood and worked out; in 
the common law on the other hand the subject is constantly confused | 
with the general topic of bailments and with mortgages of chattels. And 
a comparison of the two systems is the more valuable and necessary, be- 
cause the civil law has been sa often half understood and misunderstood 
by the common law commentators, — notably by Story. 

To set right these errors, to give a clear analytical comparison of the 
two systems,——so much this book has aimed at and accomplished. 
The differences are noted, the relative advantages commented upon, the 
diverging tendencies clearly pointed out. The whole method of the 
book is scientific, the work careful and systematic, the style admirably 
terse and straightforward, and if didactic, at least convincing. It is to 
be regretted that the citations of cases are so infrequent, and the refer- 
ences to the common law commentators so many, and again that the 
author has seen fit to place so little emphasis on tracing the growth of 
the law regarding pledges in the two systems. 

This summary treatment and lack of attention to recent cases has led, 
in at least one instance, to actual error, p. 206, where it is stated as estab- 
lished American law, that the pledgee may repiedge without consent of 
the pledgor, — the question is still an open one in many jurisdictions. 
Yet on the whole the book cannot fail to lead to a clearer understanding 
of the common law in regard to pledges. 

J. P. Coy Jr. 
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